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Preliminary Statement
The law of Missouri specifies that land “used for agricultural purposes and
devoted primarily to the raising and harvesting of crops” is “agricultural and horticultural
property,” which must be assessed for property taxes based on its productive use value –
a maximum of $985 per acre and a minimum of $30 per acre, depending on soil condition
– rather than its salable fair market value. The State Tax Commission determined that
3.3 acres owned by Appellants Robert and Donna Bateman and used entirely in 2007,
2008, and 2009 for the raising and harvesting of more than four tons of red clover hay
each year, was agricultural property to be assessed by its productive use value.
The Clay County Assessor argues this was error. Instead, the Assessor argues the
property tax for the land should be assessed based on its supposed fair market value for
commercial use, increasing the Batemans’ annual property tax from $30 to many
thousands of dollars. The Assessor asserts that the land actually is “vacant and unused;”
it argues that, merely because the Batemans have not yet turned a profit on their
agricultural venture, their active and productive hay farm cannot be an agricultural use.
These arguments are without merit. In City of Clinton v. Terra Foundation, Inc.,
139 S.W.3d 186 (Mo. App. 2004), this Court made abundantly clear that hay is an
“agricultural crop” and using land to cultivate hay is an “agricultural use.” In arguing
otherwise, the Assessor ignores the standard of review and inserts words into the tax
statutes that are not there.

Viewing the evidence in a light most favorable to the

Commission’s decision, there was no error. This Court should reverse the trial court’s
judgment and remand this case with instructions to affirm the Commission’s decision.
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Jurisdictional Statement
This is a landowner couple’s appeal from a judgment reversing a decision of the
State Tax Commission in their favor concerning the assessment of property tax against
their hay farm. Though the landowners are the appellants, they are acting as respondents
under Rule 84.05(e).
This case does not involve the validity of a Missouri statute or constitutional
provision or of a federal statute or treaty, the construction of Missouri’s revenue laws, the
title to statewide office, or the death penalty. Thus, under Mo. Const. art. V, § 3, this
case does not fall within the Supreme Court’s exclusive appellate jurisdiction, and
jurisdiction of this appeal lies in the Missouri Court of Appeals. This case arose in
Jackson County. Pursuant to § 477.070, R.S.Mo., venue lies in the Western District.
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Statement of Facts
A.

The subject property
In 1997, Appellants Robert and Donna Bateman bought two contiguous parcels of

land near Northeast 68th Street and North Broadway in Clay County, Missouri,
comprising 3.3 acres (Legal File 53, 62, 69). They paid $240,000 for both parcels (L.F.
76). One parcel is situated in Gladstone, and the other in Kansas City (L.F. 57). The
boundary between the two parcels is “artificial:” if the city limits did not divide them,
they would be considered one piece of property (L.F. 94).
The Batemans’ land generally adjoins commercial and residential property (L.F.
63, 104). This includes an apartment complex to the east and a “long-term care hospital”
to the west (L.F. 63, 73, 85). To the north and south are vacant lots (L.F. 85). The
Batemans’ land is less than a quarter-mile from a highway (L.F. 85). At trial, Clay
County’s expert opined that the setting is “urban” (L.F. 84).
There never has been any “driveway or curb cut access to the” Batemans’ property
(L.F. 57, 76). As Clay County stipulated at trial, the property only ever has been used
agriculturally, even before the Batemans purchased it (L.F. 116). It never has been used
for any commercial purpose (L.F. 57). No development plan ever has been proposed for
it to the City of Gladstone (L.F. 57, 100). In 1988, a grocery store briefly sought to
develop the Kansas City portion, but ultimately decided on another location elsewhere
(L.F. 57).
The County’s expert acknowledged there was no evidence anyone desired to use
the land commercially at the time of the 2009 reassessment this case concerns (L.F. 1012

03). Indeed, there was no possibility it could be used commercially during the 2009-11
assessment cycle, largely because there is no utility connection to the property; the only
water and sewer connection is 250 feet west of the property on the other side of North
Broadway, a four-lane road (L.F. 57). The Clay County Assessor long had classified the
two parcels as “agricultural” for property tax purposes (L.F. 57). In 2007, for example,
the Assessor confirmed this in a letter to Mr. Bateman, stating, “As you can see, we have
agricultural for property use” (L.F. 57).
Between 1997 and 2006, the Batemans did not use the property for anything, but
instead kept it mowed (L.F. 77). Then, beginning in 2007 and continuing in 2008 and
2009, the “entire property” – both lots – were “used for an agricultural use” (L.F. 56, 61).
That is, “[h]ay was cut, raked, and baled twice in 2007, and twice in 2008,” and again in
2009 (L.F. 56, 219, 232).
For the hay cultivation, Mr. Bateman had bought and planted red clover
throughout the property (L.F. 60, 207). He then entered into an agreement with a farmer,
McKinnie’s Custom Hay Baling, for the “agricultural services” of cutting, raking, and
baling the clover into hay in 2007, and then again in 2008 and 2009 (L.F. 56, 79, 215-17,
219, 268). They later entered into the same agreement for 2010 (L.F. 56).
Thus, in June 2007, McKinnie’s harvested 97 bales of red clover hay from the
Batemans’ property (L.F. 60). It did so again in October 2007, July 2008, October 2008,
and July 2009 (L.F. 56). Mr. Bateman paid McKinnie’s $750 each time in 2007 and
2008, and then $800 in 2009 (L.F. 61). Thereafter, each time, Mr. Bateman sold the
harvested bales (L.F. 61). Though he had not yet made a profit by the time of trial, he
3

testified he knows many farmers do not immediately profit from their enterprises (L.F.
79).
Photographs of the hay baling venture, Mr. Batemans’ agreements with
McKinnie’s, and other documents related to the 2007, 2008, and 2009 red clover hay
harvests were admitted into evidence (L.F. 60). Complainant’s Exhibit 2 covers 2007
(L.F. 72-73, 169-245). Exhibit 3 covers 2008 (L.F. 72-73, 246-270). Exhibit 4 covers
2009 (L.F. 72-73, 271-284).
Thus, as of January 1, 2009, “the property was agricultural with an active
agricultural use” (L.F. 56).

In 2007, on Mr. Bateman’s request, the University of

Missouri had tested the soil on the property (L.F. 59, 192-93, 195). It determined the soil
was agriculturally appropriate to grow the “crop” of “cool season grass hay” in the
amount of 3-4 tons annually (L.F. 193, 195). Mr. Bateman stated he believes the land is
soil “grade 7” (L.F. 58). At trial, the County’s expert stated he believed the soil’s grade
was “one” (L.F. 88). In his written report, however, the expert stated that “the Soil
Survey of Clay and Ray Counties, Missouri from the United States Department of
Agriculture Soil Conservation Service” gave the land a “productive soil grade level” of
“7,” just as Mr. Bateman had thought (L.F. 316).
The County argued the agricultural use of the land was “illegal” under Kansas
City and Gladstone city ordinances that zoned the land for commercial use (L.F. 63-64).
It said the Gladstone portion of the land was zoned “C-3,” and the Kansas City portion
was zoned “CP-3,” both of which were commercial classifications (L.F. 76). But no
copies of any zoning ordinances or restrictions were introduced into evidence.
4

B.

Reassessment
In 2009, Gary Maurer, a “commercial appraiser” for Clay County, was tasked with

reappraising the Batemans’ property (L.F. 82, 326). His appraisal was admitted into
evidence as Respondent’s Exhibit A (L.F. 82, 95, 285-372).
At trial, Mr. Maurer testified he appraised the property’s fair market value as
commercial property at $575,000 (L.F. 83, 297). He appraised the Gladstone parcel at
$226,500, and the Kansas City parcel at $348,500 (L.F. 83). Then, he applied the 12%
statutory agricultural assessment percentage, rather than the 32% commercial assessment
percentage, to reach an “assessment value” (L.F. 83).

Earlier, before the Board of

Equalization, however, he had testified the fair market value of the combined property
was $374,000, a value that also appeared in his actual written report (L.F. 97, 298-99).
At trial before the State Tax Commission’s Hearing Officer, he insisted he was
“correcting” that value to $575,000 (L.F. 97).
Mr. Maurer said that, in determining the property’s classification, he believed its
“highest and best use” was “vacant, because there is [sic] no buildings on it” (L.F. 83).
Thereafter, he said he applied “eight questions … to decide whether it’s going to be
residential, agricultural, or commercial or exempt usage” (L.F. 84). He acknowledged,
though, that the property “couldn’t be considered to be commercial” because its zoning is
uncertain on the Kansas City portion (L.F. 85).
Rather, Mr. Maurer suggested the land should be valued commercially based on
fair market value, but assessed agriculturally at 12% of that value (L.F. 86). Again, this

5

contradicted his appraisal, which stated, “It is our opinion that the Highest and Best Use
of the subject site is for future commercial development” (L.F. 311).
Mr. Maurer tried to defend the propriety of this agricultural assessment of
commercial fair market value, rather than “productive use value” (L.F. 86). He said, “we
have three criteria which we use” “when determining whether agricultural property
should have productive use value:” (1) “is it greater than five acres in size”; (2) “is it
adjoining – or being held for future agricultural use, the same owner with several
neighboring tracts already in productive use” and (3) does it have “a soil grade with a
productive use grade of six or higher” (L.F. 86). When the Hearing Officer asked Mr.
Maurer, “Who set up these criteria?” he responded, “The State Tax Commission did” in
1994 in “some type of rule,” which he thought “probably” was in the Code of State
Regulations (L.F. 89).
Mr. Maurer stated that, “in order to qualify for productive use value,” “at least two
of the three” “criteria have to be met” (L.F. 86). He testified the Batemans’ property did
not meet any of them (L.F. 87). He said this was because the property is “less than five
acres in size,” there are no adjoining, agriculturally productive properties, and the soil
grade is “one” (L.F. 87). Additionally, Mr. Maurer said “there’s another kind of informal
rule that you should be making at least $2,500 a year on a piece of property in order to
entitle it to agricultural productive use,” which the Batemans’ property does not meet,
either (L.F. 90-91).
To reach his “fair market value” of $575,000, Mr. Maurer compared sales of six
other properties (L.F. 57-58, 91-94, 106, 320). All, though, were dated between 2004 and
6

2006, and all were commercially used land (L.F. 57-58, 91-94, 106, 320). The first was a
property of 4.47 acres Mr. Maurer said was “next door” to the Batemans’ property, which
was sold in December 2006 for $778,852, or $4 per square foot (L.F. 91, 320, 346). The
second was 10.1 acres five miles away sold in November 2006 for $2 million, or $4.55
per square foot (L.F. 92, 320, 347). The third was 2.9 acres 3 miles away sold in August
2004 for $675,000, or $5.34 per square foot (L.F. 92-93, 320, 348). The fourth was 0.65
acres sold in July 2005 for $165,000, or $5.82 per square foot (L.F. 93, 320, 349). The
fifth was 0.62 acres sold in October 2006 for $110,000, or $4.07 per square foot (L.F. 93,
320, 350). The sixth was 1.1 acres sold in July 2004 for $200,000, or $4.17 per square
foot (L.F. 93-94, 320, 351).
Based on these “comparables,” Mr. Maurer stated he believed the Batemans’
property should be valued at $4.00 per square foot (L.F. 94). Based on his appraisal, the
Clay County Assessor gave the property a “true value” of $374,500 with a 12% “assessed
value” of $44,940, to which it would apply its property tax percentage (L.F. 32-35).
C.

Proceedings below
On June 10, 2009, the Batemans appealed the Assessor’s determinations to the

Clay County Board of Equalization (L.F. 33, 35). On July 16, 2009, the Board stated it
ruled not change the assessment (L.F. 33, 35). The Batemans then appealed to the State
Tax Commission (L.F. 32, 34).
On November 17, 2009, a hearing was held before the State Tax Commisison’s
Senior Hearing Officer, Luann Johnson, in Clay County (L.F. 51). It was consolidated
with that of two other State Tax Commission property tax appeals by the Batemans (L.F.
7

51-52).1

Mr. Bateman (L.F. 53-81) and Mr. Maurer (L.F. 81-114) were the only

witnesses (L.F. 51).
Officer Johnson issued her decision on December 22, 2009 (L.F. 373-84; Appx.
A6-17). She found the Batemans’ evidence “establish[ing] that the subject parcels had
been used for hay production in 2007, 2008 and 2009 … is substantial and persuasive to
rebut the presumption of correct assessment by the Board and to establish agricultural use
of the property” (L.F. 376; Appx. A9). She found the parties agree the proper soil grade
for the property “is grade seven,” which “carries a productive use value of $75” per acre,
citing Mr. Maurer’s written report (L.F. 376; Appx. A9). Thus, the correct “true value”
for the Batemans’ Kansas City parcel was $150 and the correct true value for the
Gladstone parcel was $97 (L.F. 376; Appx. A9).
Then, Officer Johnson found the County’s evidence was “not substantial and
persuasive” (L.F. 376; Appx. A9). Specifically, she was unimpressed by the County’s
imagined “criteria:” though Mr. Maurer “testified that he was prohibited from assigning
agricultural grades to the properties because of a Tax Commission directive prohibiting
the use of productive use valuations on parcels smaller than 5 acres which do not adjoin
agricultural parcels or which have a grade of 6 or higher,” based on her “nearly 20 years
of service with the State Tax Commission, these ‘Logic Tables’ were not created by the
State Tax Commission. Nor are these ‘Logic Tables’ anywhere identified, on their faces,

1

These appeals are the subject of another case pending before this Court, Bateman v.

Rinehart, Case No. WD73947 (filed May 26, 2011).
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as creations of the State Tax Commission. … Further, these ‘Logic Tables’ are nowhere
supported by statute or case law” (L.F. 376; Appx. A9).
Officer Johnson observed, “Cutting hay is an agricultural activity and such activity
is sufficient to cause real property to be classified as ‘agricultural property’” (L.F. 378;
Appx. A11). She held the eight-factor test in § 137.016.5, R.S.Mo., for “vacant property”
therefore did not apply (L.F. 378; Appx. A11).
As such, Officer Johnson held the Batemans had met their burden of proof (L.F.
380; Appx. A13). The “subject parcels had been used for hay production since at least
2007 up to and including the tax day” (L.F. 380; Appx. A13). “Once agricultural use is
established, the only remaining issue is the appropriate land grade,” which “both parties
agree” is grade 7, “valued at $75 per acre” (L.F. 380; Appx. A13). Conversely, the
County Assessor’s “evidence fails because” its “Logic Tables” used to “exclude small
acreages from agricultural classification if they are not adjacent to other agricultural
parcels or if they are at grade 6 or higher” have no basis in law: “nothing in the statutes
allows for exclusion of small acreages” of agriculturally-used land (L.F. 380-81; Appx.
A13-14).
Officer Johnson set aside the Assessor’s valuations (L.F. 381; Appx. A14). She
held the correct true value of the property, based on its agriculturally productive use, was
$150 and $97, with respective agricultural assessed values of $20 and $10 (L.F. 373-74,
381; Appx. A6-7, A14).
On January 22, 2010, the Assessor applied for review of Officer Johnson’s
decision by the State Tax Commission itself (L.F. 385). The Assessor argued: (1) the
9

Batemans’ hay cultivation violated city ordinances (L.F. 386-87); (2) “cutting hay … is,
at best, an agricultural activity, not use” (L.F. 388-89); (3) the “Logic Tables” were based
on “state Tax Commission guidelines” (L.F. 389); (4) “agriculture is a way people make
a living, not a service they have performed for them” (L.F. 390-91); and (5) holding
otherwise had s “huge implications throughout the state” because “it will be cheaper for
owners to pay someone to bail hay, or plant pumpkins or tether a goad, than to pay the
property tax on the fair market value of the property” (L.F. 390).
The State Tax Commission issued a decision on April 13, 2010, rejecting the
Assessor’s arguments and affirming Officer Johnson’s decision. The Commission held
the record “provides support for” Officer Johnson’s determinations (L.F. 413; Appx.
A19). While the Assessor asserted “that the only issue in this case is whether the subject
property is ‘vacant and unused land’ … or is ‘used for agricultural purposes,’” Officer
Johnson’s “Decision provides the simple answer to the issue. The evidence established
that the subject parcels had been used for hay production in 2007, 2008 and 2009” (L.F.
413; Appx. A19).
Similarly, the Assessor’s “claim that agricultural use is not permitted in the
commercial zoning on the property … was not a fact established at the evidentiary
hearing. No copy of any applicable zoning ordinances were introduced into evidence at
the hearing to establish what were or were not permitted uses and activities on the two
parcels by the respective municipalities” (L.F. 413; Appx. A19). Moreover,
Whatever the actual zoning ordinance may mandate, it does not alter the
fact that hay has been harvested from the subject properties during 2007,
10

2008 and 2009 … Cutting of hay constitutes the raising and harvesting of a
crop … there is no provision in the assessment statutes which establishes
that classification is to be denied based upon an allegation of ordinance
violation by a taxpayer.
(L.F. 414; Appx. A20). The Assessor’s “argument as to an agricultural activity versus
and agricultural use” also “is not well taken. Because the subject property meets the
statutory definition of agricultural property, it must be assigned to the appropriate
agricultural grade,” which was grade 7 (L.F. 414-15; Appx. A20-21).
Finally, the Commission held that the Assessor’s assertion of “broad implications”
for Officer Johnson’s decision “presents nothing of substance:”
A hearing officer is required to apply the appropriate law to the facts in the
record. That is what was correctly done in this instance. The undisputed
and controlling fact is that on the assessment date of January 1, 2009, the
subject property had been in use for two years harvesting a hay crop and
that use continued in 2009. Based upon that fact, the subject tracts must be
valued under the agricultural land productive value and not at a commercial
market value.
(L.F. 415; Appx. A21).
On May 12, 2010, the Assessor filed a petition for judicial review of the State Tax
Commission’s decision in the Circuit Court of Clay County (L.F. 1, 4). On November 4,
2010, the Assessor moved the court for summary judgment, which the Batemans opposed
(L.F. 1-2, 421, 445).
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The trial court granted summary judgment to the Assessor on February 8, 2010,
reversing the State Tax Commission (L.F. 2, 476). It issued a nunc pro tunc judgment on
March 17, 2010 (L.F. 2, 476; Appx. A1).
The Batemans timely filed a post-judgment motion to reconsider, which the trial
court denied on May 9, 2010 (L.F. 2-3, 471, 481). This Court granted the Batemans
leave to file a notice of appeal out of time, and they did so (L.F. 482-83).
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Response to Appellant’s Points Relied On
I.

The State Tax Commission did not err in assessing the Batemans’ property based
on its productive use value because the subject property is in active agricultural
use and is not vacant, unused, or held for future use in that the raising, cutting, and
bailing of hay constitutes the raising and harvesting of an agricultural crop and,
viewing the evidence in a light most favorable to the Commission’s decision, the
entirety of the property is used for the raising, cutting, and bailing of hay.
(Response to Appellant’s Point I)

City of Clinton v. Terra Found., Inc., 139 S.W.3d 186 (Mo. App. 2004)
State ex rel. Unnerstall v. Berkemeyer, 298 S.W.3d 513 (Mo. banc 2009)
Consumer Contact Co. v. State, 592 S.W.2d 782 (Mo. banc 1980)
Shipman v. Dominion Hospitality, 148 S.W.3d 821 (Mo. banc 2004)
§ 137.016, R.S.Mo.
§ 137.017, R.S.Mo.
§ 137.021, R.S.Mo.
12 C.S.R. § 30-4.010
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II.

The Assessor’s argument that the State Tax Commission’s decision violated Mo.
Const. art. X, § 4(b), by creating a lack of uniformity within a subclass of real
property is not preserved for appellate review because to be preserved for
appellate review, a constitutional argument must be raised at the earliest possible
opportunity in that the Assessor couold have raised this argument before the
Commission’s hearing officer, the Commission itself, or the trial court, but did
not, and instead raises it for the first time on appeal.
(Response to Appellant’s Point II)

State v. Davis, ___ S.W.3d ___, 2011 WL 3841554 (Mo. banc 2011)
State ex rel. York v. Daugherty, 969 S.W.2d 223 (Mo. banc 1998)
Smith v. Shaw, 159 S.W.3d 830 (Mo. banc 2005)
State ex rel. Nixon v. Am. Tobacco Co., 34 S.W.3d 122 (Mo. banc 2000)
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Argument
I.

The State Tax Commission did not err in assessing the Batemans’ property based
on its productive use value because the subject property is in active agricultural
use and is not vacant, unused, or held for future use in that the raising, cutting, and
bailing of hay constitutes the raising and harvesting of an agricultural crop and,
viewing the evidence in a light most favorable to the Commission’s decision, the
entirety of the property is used for the raising, cutting, and bailing of hay.
(Response to Appellant’s Point I)
Standard of Review
On appeal from a trial court’s review of an administrative agency’s decision, this

Court examines the underlying decision of the agency and not the trial court’s judgment.
Shipman v. Dominion Hospitality, 148 S.W.3d 821, 822 (Mo. banc 2004). The Court is
“limited to determining whether the decision constituted an abuse of discretion, whether
it was supported by competent and substantial evidence on the record as a whole, or
whether it was arbitrary, capricious, or unreasonable.” Algonquin Golf Club v. State Tax
Comm’n, 220 S.W.3d 415, 418 (Mo. App. 2007). The Court views the evidence and all
reasonable inferences therefrom “in the light most favorable to the Commission ….” Id.
This Court reviews an agency’s conclusions of law de novo, and makes
“corrections to erroneous interpretations of the law.” Id. (citation omitted).
*

*

*

In Missouri, real property devoted primarily to the raising and harvesting of
agricultural crops is assessed for property tax purposes based on its productive use value,
15

rather than its salable fair market value. In 2007, 2008, and 2009, the Batemans planted,
raised, grew, harvested, and sold red clover hay on their three-acre property. Their net
crop was over four tons per year. Did the State Tax Commission err in assessing their
property based on its productive use value, rather than its fair market value?
The Clay County Assessor argues the State Tax Commission erred in rejecting its
property tax assessment of the Batemans’ property based on the land’s supposed fair
market value for commercial use. It argues the land is “vacant and unused,” and the
Batemans’ active hay farm on the land producing hundreds of bales of red clover hay
each year does not constitute an agricultural use simply because the Batemans have not
yet turned a profit on their agricultural venture.
This argument is without merit. Under § 137.016.1(1), R.S.Mo., all real property
that is “devoted primarily to the raising and harvesting of crops” is classified as
“agricultural and horticultural property.” Besides the logical obviousness of hay farming
being a plain agricultural use of land, in City of Clinton v. Terra Found., Inc., 139 S.W.3d
186 (Mo. App. 2004), this Court expressly recognized it as such. As the Commission
found, the Batemans’ land, being exclusively used as an active hay farm, qualified as
agricultural property under § 137.016.1(1). Thus, under § 137.017.1, R.S.Mo., the land
had to be assessed for property taxes based on its productive use value.
There was no error. The Assessor’s argument otherwise ignores the standard of
review and inserts nonexistent words into statutes so as to distort their plain meaning.
This Court should reverse the trial court’s judgment and remand this case with
instructions to affirm the State Tax Commission’s decision.
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A.

Under §§ 137.016 and 137.017, property “devoted primarily to the raising
and harvesting of crops” is not “vacant or unused” and its property taxes
must be assessed based on the value it has for agricultural use.
Under Mo. Const. art. X, § 4(b), and § 137.016.1, R.S.Mo., there are three possible

classifications of real property for property tax purposes: “agricultural and horticultural
property,” “residential property,” or “utility, industrial, railroad and other real property.”
Agricultural property is assessed at 12% of “true value,” residential property at 19%, and
commercial property at 32%. § 137.115.5, R.S.Mo. The county then exacts a tax that
“shall not exceed eight percent” of this “assessed value.” Mo. Const. art. X, § 4(b).
Real property is “agricultural and horticultural property” if it is “used for
agricultural purposes and devoted primarily to the raising and harvesting of crops ….” §
137.016.1(1) (Appendix A25). The General Assembly further has specified that, if land
“is in use as agricultural and horticultural property,” its “true value in money … shall be
that value which such land has for agricultural and horticultural use.” § 137.017.1,
R.S.Mo. (Appx. A27), rather than its salable fair market value.
The State Tax Commission is directed annually to determine agricultural use
values based on soil grade and acreage. § 137.021, R.S.Mo. (Appx. A28). It presently
does so in 12 C.S.R. § 30-4.010 (Appx. A29). The maximum productive value per acre,
for “Grade #1” property, is $985 per acre, and the minimum, for “Grade #8” property
(“land capable of only limited production of plant growth”), is $30 per acre. Id.
As a result,
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From an owner’s perspective, the target classification for land will often be
the agricultural and horticultural land class. Not only does such land have a
low percentage multiplier (12%), it also typically benefits from [the above]
specified method of valuation.
…
Property on the outskirts of metropolitan areas which is favorably located,
perhaps along a major thoroughfare and in the path of commercial
development, may have significant commercial value which far exceeds its
value for agricultural or horticultural use. [But i]f the property is “in use”
as agricultural and horticultural property, it should benefit from this
specialized approach to valuation [in §§ 137.017 and 137.021]. On the
other hand, if it is simply vacant and unused land, it may not qualify for the
agricultural and horticultural use method but instead be valued at its fair
market value. Thus, if an owner has agricultural and horticultural land, it
may pay to use it as such. Perhaps, planting Christmas trees will be worth
the effort.
18A MO. PRAC. § 65:5 (2011 ed.) (emphasis added).
As this treatise points out, under § 137.016.5, land that is “vacant and unused” is
not subject to this special, productive valuation method.

But if land is “in use”

agriculturally, it is not “vacant and unused,” and therefore qualifies for this method. As
the Assessor acknowledges, “Land devoted primarily to the raising and harvesting of
crops qualifies as agricultural” (Appellant’s Amended Brief 22).
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The plain meaning of “use” is, “The application or employment of something,”
especially a “possession and employment of a thing for the purpose for which it is
adapted ….” BLACK’S LAW DICTIONARY 1577 (8th ed. 2004). Plainly, if land actively
and primarily is employed for the purpose of raising and harvesting an agricultural crop,
it is “in use” for that purpose and cannot be “unused.” The agricultural assessment rubric
of § 137.017 applies, not the “vacant and unused” land rubric in § 137.016.5. Otherwise,
every piece of unimproved crop farmland in Missouri would be “vacant and unused.”
To attempt to circumvent this obvious fault of logic, the Assessor adds a
requirement conspicuously missing from the statutes that an agricultural use must turn a
financial profit. The Assessor suggests the Batemans’ land was “vacant and unused” as
agricultural property because they merely “began allowing the grass to grow” on it one
year and then paid “a farmer to bale it as hay” (Aplt. Br. 18-19). Not only does this
argument insert extra requirements into § 137.016.1(1) that plainly are not there, but it
also fails to view the facts in a light most favorable to the Commission’s decision.
The Assessor’s argument is without merit. As the author of 18A MO. PRAC. §
65:5 contemplated, the Batemans took advantage of their land’s scientifically-proven
agricultural value. They continuously have employed it for a true, bona fide agricultural
use for more than four years. That they have not yet made a profit from their agricultural
enterprise is irrelevant. Nothing in §§ 137.016.1(1) or 137.017.1 requires or even implies
that an agricultural use must turn a profit. The Batemans’ land is “in use as” and
“devoted primarily to” the raising and harvesting of red clover hay. It is actively used as
agricultural property.
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B.

Red clover hay is an agricultural crop; under §§ 137.016 and 137.017, land
devoted to raising and harvesting it is “in use” as agricultural property and
must be assessed based on its productive value.
The Assessor’s notion that the Batemans merely “began allowing the grass to

grow” and then paid “a farmer to bale it as hay” misstates the evidence in the Record.
Viewing the evidence in a light most favorable to the Commission’s decision, the
Batemans’ operation of their hay farm was far more technical and deliberate than this.
Mr. Bateman began by paying the University of Missouri in 2007 to test the land’s
soil to determine what agricultural use, if any, to which the property was amenable (Legal
File 59, 192-93, 195). The University’s testing determined the soil was agriculturally
appropriate to grow the “crop” of “cool season grass hay” and could produce 3-4 tons of
it annually (L.F. 193, 195). Mr. Bateman then bought and planted red clover throughout
the property (L.F. 60, 207).

He then entered into an agreement with a farmer,

McKinnie’s Custom Hay Baling, to cut, rake, and bale the red clover as hay (L.F. 56, 79,
215-17, 219). These agreements continued in 2008, 2009, and 2010 (L.F. 56, 79, 268).
As such, as the Hearing Officer and the Commission ultimately found, beginning
in 2007 and continuing thereafter, the Batemans’ entire property was used agriculturally
for cutting, raking, and baling red clover hay (L.F. 56, 219, 232, 380, 413; Appx. A13,
A19). The land produced over 90 bales of red clover hay in each respective harvest in
June 2007, October 2007, July 2008, October 2008, and July 2009 (L.F. 56, 60). At an
average weight of 50 pounds per bale, that equals over four tons of hay per year, just as
the University of Missouri predicted. Mr. Bateman sold all the hay harvested (L.F. 61).
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This Court previously has confirmed that hay is an “agricultural crop.” In Terra
Found., the question was whether the “use” of land to grow “prairie grasses” for hay
violated Clinton’s residential zoning that prohibited “commercial use” of the property.
139 S.W.3d at 187-88.

The zoning code listed growing “agricultural crops” as a

“permitted use” of the residential property. Id. at 189. The trial court granted Clinton an
injunction against the landowner, holding that growing prairie grasses was an invalid
“commercial use.” Id. at 188.
On appeal, this Court reversed. The Court observed that “Crops are ‘[p]roducts
that are grown, raised, and harvested.’” Id. at 191 (quoting BLACK’S LAW DICTIONARY
383 (7th ed. 1999)).

Furthermore, “agriculture” “means ‘the science or art of the

production of plants and animals useful to man and in varying degrees the preparation of
these products for man’s use and their disposal (as by marketing).”

Id. (quoting

WEBSTER’S 3D NEW INT’L DICTIONARY 44 (1993)). Thus, plainly, “Grasses … are
definitely agricultural crops, that is, plant products grown and raised for man’s use. This
would seem to follow from the fact that hay, which is just dried grass, is an agricultural
product.” Id. at 191. Thus, Clinton’s injunction was invalid. Id. at 192.
In this case, the terminology in § 137.016.1(1) is not much different than the
“permitted use” in Clinton’s zoning ordinance: “agricultural and horticultural property” is
“all real property used for agricultural purposes and devoted primarily to the raising and
harvesting of crops.” (Emphasis added). As in Terra Found., hay grasses, including the
Batemans’ planted, grown, raised, and harvested red clover, are “crops.” Their growing
and raising for man’s use is “agricultural.” Plainly, if an entire piece of property is used
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for hay production, it is used for agricultural purposes and devoted primarily to the
raising and harvesting of a crop.
Thus, the Assessor is forced to “agree[] that hay production CAN be an
agricultural use” (Aplt. Br. 20) (emphasis in the original). The Assessor argues that this
is “not [so] in this case,” though, because it believes hay production “is unreasonable, and
does not make economic sense” in this case (Aplt. Br. 20). The Assessor argues this is
because the “terms ‘Agriculture’ and ‘Horticulture’ presumes a business or benefit in the
activity,” and it “cost 18 times more to have the grass cut and baled than the hay from it
could be sold for” or “the cost to have the grass cut and baled into hay is 20 times the sale
price” (Aplt. Br. 18, 21).
It is true that the Batemans have not yet made a profit from their hay-growing
enterprise (L.F. 79). The Assessor’s suggestion of the difference in cost and profit,
though, is incorrect; Mr. Bateman paid $750 each time to have the hay cut and raked, and
sold the bales for $120 each time – 1/5 of the cost, not 1/18 or 1/20 (L.F. 61). In any
case, the evidence before the Hearing Officer was that many farms do not immediately
profit (L.F. 79).
But whether the Batemans profited from their enterprise is irrelevant to whether
the use of the property for a hay farm producing over four tons of hay per year was a use
“for agricultural purposes and devoted primarily to the raising and harvesting of crops”
within the meaning of § 137.016.1(1). When reading a statute, the primary rule “is to
ascertain the intent of the legislature from the language used, to give effect to that intent
if possible, and to consider the words used in their plain and ordinary meaning.” State ex
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rel. Unnerstall v. Berkemeyer, 298 S.W.3d 513, 519 (Mo. banc 2009) (citations omitted).
“It is presumed that the legislature intended that every word, clause, sentence, and
provision of a statute have effect. Conversely, it will be presumed that the legislature did
not insert verbiage or superfluous language in a statute.” Id. (citations omitted).
Under § 137.016.1(1), “all real property used for agricultural purposes and
devoted primarily to the raising and harvesting of corps” is “agricultural and horticultural
property.” “Crops are ‘[p]roducts that are grown, raised, and harvested.’” Terra Found.,
139 S.W.3d at 191. Agriculture “means ‘the science or art of the production of plants
and animals useful to man and in varying degrees the preparation of these products for
man’s use and their disposal (as by marketing).” Id. Thus, “Grasses … are definitely
agricultural crops, that is, plant products grown and raised for man’s use. This would
seem to follow from the fact that hay, which is just dried grass, is an agricultural
product.” Id. at 191.
There is no indication whatsoever in § 137.016.1(1) that the terms “agriculture,”
“horticulture,” or “crops” differ in any way from their dictionary definitions and suddenly
depend in some fashion on some particular financial outcome. The Assessor’s argument
otherwise, based only on its own surmising and wishes (and no authority at all), is simply
wrong. The State Tax Commission correctly recognized this when it held that
[H]ay has been harvested from the subject properties during 2007, 2008 and
2009.

The plain language of the controlling statute mandates for

assessment purposes real property “…devoted primarily to the raising and
harvesting of crops;…” is to be classified as agricultural property. Cutting
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of hay constitutes the raising and harvesting of a crop. … [T]he subject
property meets the statutory definition of agricultural property.
(L.F. 414; Appx. A20).
Plainly, as in Terra Found., the Batemans’ red clover hay is an agricultural crop.
The Batemans’ cultivation, harvesting, and marketing of many tons of red clover hay
each year from the entirety of their property plainly make the property agricultural and
horticultural property within the plain meaning of § 137.016.1(1).

The State Tax

Commission correctly held that the property therefore must be assessed by its productive
value under § 137.017.1 and § 131.021.
C.

The Court cannot take judicial notice of the existence or contents of alleged
zoning ordinances that are not in the Record.
The Assessor also argues that because local zoning ordinances “prohibit[ed]

allowing grass to grow more than 10 inches tall,” the Batemans’ property could not “be
‘devoted primarily’ to agriculture” (Aplt. Br. 21). The Assessor made this argument
before the Commission, too (L.F. 413-14; Appx. A19-20). The Commission held the
Assessor’s “claim that agricultural use is not permitted in the commercial zoning on the
property … was not a fact established at the evidentiary hearing” (L.F. 413; Appx. A19).
For,
No copy of any applicable zoning ordinances were introduced into evidence
at the hearing to establish what were or were not permitted uses and
activities on the two parcels by the respective municipalities. Respondent’s
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Reply for the first time by way of two Affidavits dated more than four
months after the close of the evidentiary hearing raises this issue.
…
The Hearing Officer could not have erred on this point, as she had no
evidence in the record to establish what, if any, impact the zoning of the
subject parcels might have on the harvesting of hay.

Nor does the

Commission have any evidence from the record on this point. The best
evidence on this issue is not the interpretation of city ordinances by two
city employees. The best evidence would have been a complete copy of the
existing zoning ordinances applicable to the properties under appeal as of
the applicable times when hay was harvested and submitted at the
evidentiary hearing. The two affidavits tendered after the close of the
evidentiary record as exhibits to Respondent’s Reply are not now permitted
to come into the evidentiary record. The Commission’s review of the
Decision must be based upon the evidence in the record, not additional
evidence that one party seeks to present without benefit of objection or
cross-examination by the opposing party.
(L.F. 413-14; Appx. A19-20).
The Commission correctly refused to take judicial notice of alleged zoning
ordinances not in the record. The longstanding law of Missouri is that a “court may not
take judicial notice of the existence or contents of city or county ordinances.” Consumer
Contact Co. v. State, 592 S.W.2d 782, 785 (Mo. banc 1980). Instead, ordinances may be
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recognized “only if admitted into evidence or stipulated to by the parties.” Nigh v. City of
Savannah, 956 S.W.2d 451, 454 (Mo. App. 1997) (quoting Queen of Diamonds, Inc. v.
Quinn, 569 S.W.2d 317, 319 (Mo. App. 1978)). This applies to both trial and appellate
courts. Id.
In Consumer Contact, the Supreme Court noted that it had stated this rule “in a
score of cases dating back over 130 years,” and then cited a list of such cases back to
1848. 592 S.W.2d at 785 n.2. The Court most recently reiterated this principle in
Southers v. City of Farmington, 263 S.W.3d 603, 617 n.20 (Mo. banc 2008). Simply put,
“Without the ordinance before us, [the Court does] not know its terms or if in fact one
was enacted.” Consumer Contact, 592 S.W.2d at 786 (quoting City of St. Joseph v.
Roller, 363 S.W.2d 609, 611 (Mo. 1963)).
Thus, not only would certified copies of the alleged zoning ordinances to which
the Assessor refers be the “best evidence” of their existence of contents, but those copies
would have been the only permissible such evidence. Instead, there was no proof of their
existence or content whatsoever. The Assessor’s zoning argument is without merit.
D.

The State Tax Commission correctly applied §§ 137.016, 137.017, and 137.021
in determining the true value of the Batemans’ property.
As the Batemans’ property met the express definition of “agricultural and

horticultural property” in § 137.016.1(1) and was “in use as agricultural and horticultural
property,” under § 137.017.1 the land’s “true value in money” for property tax
assessment purposes had to be the value it “has for agricultural and horticultural use.”
Under § 137.021, the productive use value is “based on productive capability for each of
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the several grades of agricultural and horticultural land” that the State Tax Commission
promulgates in 12 C.S.R. § 30-4.010.
As the Hearing Officer ultimately determined, the land had soil grade 7, which
“carries a productive use value of $75” per acre (L.F. 376; Appx. A9).

The

Commission’s regulation describes “Grade #7” soils as being “generally unsuited for
cultivation and may have other severe limitations for grazing and forestry,” though with
“intensive management,” can produce “grass or timber.” 12 C.S.R. § 30-4.010(1)(G).
At the hearing, Mr. Bateman stated the land has “grade 7” soil. The County’s
expert stated he believed the soil’s grade was “one” (L.F. 88). Apparently, the County’s
commercial appraiser was not coached well enough to realize that “grade one” is the best
agricultural grade, not the worst. Still, in his written report, he agreed with Mr. Bateman
that the land had a “productive soil grade level” of “7” (L.F. 316). Thus, under § 304.010(1)(G)(5), the land’s value for property tax purposes was $75 per acre. At 3.3 acres
(Aplt. Br. 7-8), the Commission’s assessment of $247 was correct (L.F. 376; Appx. A9).
The State Tax Commission correctly rejected the assessor’s classification of the
Batemans’ land as “vacant and unused” property assessed by its supposed salable fair
market value as commercial property. It correctly determined the land is agricultural
property actively in use as such. Viewing the evidence in a light most favorable to the
Commission’s decision, it was supported by competent and substantial evidence on the
record as a whole and correctly followed the plain language of the law of Missouri.
This Court should reverse the trial court’s decision and remand this case with
instructions to affirm the State Tax Commission’s decision.
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II.

The Assessor’s argument that the State Tax Commission’s decision violated Mo.
Const. art. X, § 4(b), by creating a lack of uniformity within a subclass of real
property is not preserved for appellate review because to be preserved for
appellate review, a constitutional argument must be raised at the earliest possible
opportunity in that the Assessor couold have raised this argument before the
Commission’s hearing officer, the Commission itself, or the trial court, but did
not, and instead raises it for the first time on appeal.
(Response to Appellant’s Point II)
Standard of Review
On appeal from a trial court’s review of an administrative agency’s decision, this

Court examines the underlying decision of the agency and not the trial court’s judgment.
Shipman v. Dominion Hospitality, 148 S.W.3d 821, 822 (Mo. banc 2004). The Court is
“limited to determining whether the decision constituted an abuse of discretion, whether
it was supported by competent and substantial evidence on the record as a whole, or
whether it was arbitrary, capricious, or unreasonable.” Algonquin Golf Club v. State Tax
Comm’n, 220 S.W.3d 415, 418 (Mo. App. 2007). The Court views the evidence and all
reasonable inferences therefrom “in the light most favorable to the Commission ….” Id.
This Court reviews an agency’s conclusions of law de novo, and makes
“corrections to erroneous interpretations of the law.” Id. (citation omitted).
*

*

*

In Missouri, for a constitutional argument to be heard on appeal, the precise
argument must have been raised at the earliest possible opportunity. In this case, the
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Assessor argues on appeal that the State Tax Commission’s decision violated Mo. Const.
art. X, § 4(b), by creating a lack of uniformity within a subclass of real property. It could
have raised this argument before the Commission’s hearing officer, the Commission
itself, or the trial court, but did not. Is this argument preserved for appellate review?
In its second Point Relied On, the Assessor asserts the State Tax Commission’s
decision “violates Article X, Section 4(b) of the Missouri Constitution in that it creates a
lack of uniformity within a subclass of real property ….” (Appellant’s Amended Brief 13,
35). But now, on appeal, is the first time any party has raised this argument. As a result,
the law of Missouri is that it is not preserved for this Court’s review.
“An issue that was never presented to or decided by the trial court is not preserved
for appellate review.” Smith v. Shaw, 159 S.W.3d 830, 835 (Mo. banc 2005) (quoting
State ex rel. Nixon v. Am. Tobacco Co., 34 S.W.3d 122, 129 (Mo. banc 2000)).
Because an appellate court is not a forum in which new points will be
considered, but is merely a court of review to determine whether the rulings
of the trial court, as there presented, were correct, a party seeking the
correction of error must stand or fall on the record made in the trial court,
thus it follows that only those objections or grounds of objection which
were urged in the trial court, without change and without addition, will be
considered on appeal.
State v. Davis, ___ S.W.3d ___, 2011 WL 3841554 at *2 (Mo. banc 2011) (citations
omitted) (emphasis added). “Accordingly, an appellate court generally will not find,
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absent plain error, that a lower court erred on an issue that was not put before it to
decide.” Id. (citations omitted).
This is especially true of arguments alleging a violation of the state or federal
constitutions: “Constitutional violations are waived if not raised at the earliest possible
opportunity.” State ex rel. York v. Daugherty, 969 S.W.2d 223, 224 (Mo. banc 1998)
(emphasis added). In determining if a constitutional question has been waived, the
“critical issue” is whether the party had a reasonable opportunity to raise the specific
constitutional defect by timely asserting the claim before the trial court. Id. at 225.
Here, the earliest possible time the Assessor could have accused the State Tax
Commission of this precise, alleged constitutional violation was in its application for
review of the Hearing Officer’s decision before the Commission itself (Legal File 38593).

It did not.

Rather, the Assessor reargued its case as to why it believed the

Batemans’ land was not being used agriculturally, tacking on an argument that the
Hearing Officer’s decision had “broad implications” that would impoverish every county
(L.F. 385-93). Of course, the Commission found these arguments to be without merit
(L.F. 412-18; Appendix A18-24).
Thereafter, the Assessor certainly could have raised this argument to attack the
Commission’s ruling itself before the trial court. Again, it did not. The trial court
decided the case on the Assessor’s motion for summary judgment (L.F. 476; Appx. A1).
The Assessor’s actual summary judgment motion, however, comprised one page and did
not even cite Mo. Const. art. X, § 4(b) (L.F. 421).

And nowhere in its attached

memorandum of law did the Assessor remotely come close to arguing that the
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Commission’s decision “violates Article X, Section 4(b) of the Missouri Constitution in
that it creates a lack of uniformity within a subclass of real property,” as it does in its
second point relied on (L.F. 427-39). Indeed, the only mention of Mo. Const. art. X, §
4(b) in that memorandum at all was in a block quote of a statute citing that provision
(L.F. 429).
While Mo. Const. art. X, § 4(b), obviously is generally relevant to the central
question in this case, as it sets forth the foundation of Missouri’s property tax rubric, at
no time before appeal did the Assessor argue the Commission had violated this provision
in any manner, let alone the specific (and creatively incomprehensible) manner it now
alleges. As such, that new argument is a change or addition to any previous objections
the Assessor may have had to the Hearing Officer’s and Commission’s respective
decisions. That change or addition is impermissible. Davis, 2011 WL 3841554 at *2.
The Assessor’s second Point Relied On is not preserved for this Court’s review.
The Court should not consider it.
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Conclusion
The Court should reverse the trial court’s judgment and remand this case with
instructions to affirm the State Tax Commission’s decision.
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