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 Under Brady v. Maryland, 373 U.S. 83 (1963), the prosecution must 

“disclose evidence favorable to the defense, even after conviction, if the State 

knew of that evidence during trial.”  State v. Robinson, 309 Kan. 159, 160, 

432 P.3d 75 (2019). 

Here, Mr. Nelson alleged that while investigating his 2018 § 60-1507 

motion filed below, his counsel discovered prosecution witness Keith Hewitt 

“was charged with a crime of dishonesty, a Class A Misdemeanor, in 

McPherson County Case Number 07CR193 on September 10, 2007.  This case 

was pending during [Mr. Nelson]’s trial, and at the time Mr. Hewitt testified 

in this matter” (R1 at 65).  Counsel also discovered that the case “was 

subsequently dismissed on July 17, 2008, after the Petitioner’s trial, by 

Assistant McPherson County Attorney, Mark Rudy,” who was one of the 

prosecutors in Mr. Nelson’s case (R1 at 65). 

Mr. Nelson proffered the materials his counsel’s investigator had 

discovered, which showed Mr. Hewitt was charged with drawing a check with 

intent to defraud, a crime of dishonesty, on May 5, 2007, which Mr. Rudy 

dismissed on July 17, 2008 (R1 at 146-48).  Mr. Nelson’s trial at which Mr. 

Hewitt testified was in April 2008.   

As Mr. Nelson pointed out, this could have been used to impeach Mr. 

Hewitt’s testimony (R1 at 65) (citing State v. Stamps, No. 113,071, 2016 WL 

2809208 at *23 (Kan. App. May 13, 2016) (unpublished)).  In Stamps, this 

Court held “a party may examine a witness and bring up extrinsic evidence 

on a relevant matter concerning that witness’ credibility,” which does not 

“requir[e] that the witness be convicted of a crime involving dishonesty before 



47 

a party can attack that witness’ credibility,” so a defendant may “rais[e] the 

fact that [a witness] was charged with” a crime of dishonesty to impeach his 

testimony.  Id. 

No information about the charges against Mr. Hewitt was in Mr. 

Ariagno’s file (R1 at 65).  Therefore, it was “unknown whether Attorney 

Ariagno knew about this pending charge at the time of trial, and/or whether 

this information was disclosed by the State under its Brady obligations” (R1 

at 65).  Accordingly, “[a]n evidentiary hearing will need to be held to 

determine whether this is an ineffective assistance of counsel claim, a claim 

under Brady, or both” (R1 at 65).  Either way, Mr. Nelson did not discover it 

until 2018 (R1 at 65).  He sought to have Mr. Ariagno, himself, Mark Rudy, 

and Keith Hewitt testify as to his claim (R1 at 65-66). 

The law of Kansas is that regardless of Mr. Nelson’s claims that Mr. 

Whalen rendered ineffective assistance, a full evidentiary hearing is required 

to determine the merits of this claim, beginning with whether the failure to 

bring it earlier would prevent a manifest injustice. 

As explained above at pp. 42-43, while § 60-1507 motions must be 

brought within one year of the termination of appellate jurisdiction, § 60-

1507(f)(2) provides this may be extended “to prevent a manifest injustice.”  

“For purposes of finding manifest injustice under this section, the court’s 

inquiry shall be limited to determining why the prisoner failed to file the 

motion within the one-year time limitation or whether the prisoner makes a 

colorable claim of actual innocence.”  § 60-1507(f)(2)(A). 
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Because the district court denied this claim without an evidentiary 

hearing, the question now is whether taking Mr. Nelson’s allegations not 

refuted by the record as true, he established this claim.  Holmes, 278 Kan. at 

629.  If so, he is entitled to an evidentiary hearing.  Id. 

This claim plainly meets this standard.  The only reason Mr. Nelson 

did not raise it earlier was the prosecution did not disclose Mr. Hewitt’s 

charges to Mr. Ariagno, and Mr. Nelson had no knowledge of it until his 

counsel discovered it in 2018.  Nothing about it appears in Mr. Ariagno’s file 

or in discovery.  Mr. Whalen had never seen it before, either (R3 at 99-100).  

And more than just Mr. Hewitt being charged with a crime of dishonesty that 

could be used to impeach his credibility, the fact that one of Mr. Nelson’s 

prosecutors dismissed the charge shortly after Mr. Hewitt’s testimony 

against Mr. Nelson strongly implies an agreement for his testimony.  That, 

too, would have to have been disclosed to the defense, and was not. 

Taken as true, these facts establish manifest injustice under § 60-

1507(f)(2).  They also establish a Brady violation in not disclosing evidence 

favorable to the defense that could have been used to impeach Mr. Hewitt.  

And this prejudiced Mr. Nelson, as Mr. Hewitt’s testimony that Mr. Nelson 

offered him money to injure Mr. Swartz was the only evidence of this, and the 

prosecution used it to negate any claims of self-defense or lesser intent. 

Under these circumstances, Mr. Nelson is entitled to an evidentiary 

hearing on this Brady claim. 
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Conclusion 

 This Court should reverse the district court’s judgment and remand 

this case for a full evidentiary hearing on all claims in Mr. Nelson’s 2018 § 

60-1507 motion. 
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have time to coach me, was his words, and he said that the
State would, in so many words, tear me up up here, so....”

Nelson testified Ariagno had prevented him from testifying.
He did not recall if the district court had asked him if he
wanted to testify, but he said if the court had asked him if
he wanted to testify he would have said yes. He also said if
the court asked him if he had discussed the matter with his
attorney, he would have said “we discussed it but as far as
what I was going to testify to, we never discussed.” When
asked to clarify this comment, Nelson said that though he
discussed testifying with Ariagno,

“I didn't know what he was going to ask, what type of—
you know. I didn't know what I was supposed to say here.
All I knew was he was going to come and speak to me
about taking the stand on Thursday and that was as far as
the conversation went.”

Nelson testified that Ariagno had presented a self-defense
theory at trial but did not call any witnesses. He stated that
he had never discussed possible witnesses with Ariagno. He
wished Ariagno had called his grandmother, Doris Nelson,
and his sister, Darcy Holub, who could testify about the
volatile relationship between Nelson and Swartz. According
to Nelson, another witness could have testified Nelson never
asked Hewitt to help him beat up Swartz or offered him money
to do so. According to Nelson, Ariagno did not present any
evidence at his initial sentencing, either.

Doris Nelson, Nelson's grandmother, testified she met with
Ariagno before trial to discuss Nelson's case. She said they
talked for “a long time” and she told Ariagno about Nelson's
relationship with Swartz, but most of her information was
based on what Nelson's mother had told her. According to
Doris, Ariagno told her she did not have anything helpful
to Nelson's case. Doris also testified she was with Nelson
and Ariagno at the McPherson County jail when Ariagno
presented the plea bargain to Nelson. She stated that when
Nelson rejected the offer, Ariagno told Nelson he was
“stupid,” and the plea was the best Ariagno could do for him.
According to Doris, Ariagno also said, “If you want fifty
years, I'll get you fifty years.”

Ariagno testified that he “absolutely” met with Nelson more
than three times prior to his first trial. He could not remember
for sure, but he estimated they met between “half a dozen to
a dozen times.” He also was not sure how many times he met
with Nelson before his second trial but he again estimated
they met about a half dozen times. He admitted he may not

have met with Nelson as often as Nelson might have liked,
but at some point the information covered in their meetings
became repetitive.

*15  Ariagno told the court that he had regular contact with
Nelson. He talked to Nelson by phone, and Nelson also sent
him letters. According to Ariagno, the McPherson County
jail was “very accommodating,” and it would set up phone
conferences so the two could talk.

Ariagno testified that in preparation for trial he did legal
research and reviewed evidence and discovery materials. He
also investigated potential witnesses. Ariagno spoke with
Doris, “Nelson's girlfriend,” and Holub as potential witnesses
but did not believe they had any helpful information. He chose
not to call any character witnesses because he did not want to
open up any character issues at trial. He believed the theory
of defense at trial was self-defense, but he did not remember
much about the case or how it proceeded.

Ariagno also testified he discussed the case and possible
defenses with Nelson. He said he discussed whether Nelson
should testify. He advised Nelson that he did not believe it
was a good idea but told him he would help Nelson prepare
if he did decide to testify.

Ariagno testified he discussed the matter with Nelson and
advised him against testifying. He said he told Nelson “it
was his decision and his decision alone and he could make
whatever decision he wanted, but I told him I didn't think
he'd make a very good witness and that he would subject
himself to cross examination that I didn't think was a good
idea.” Ariagno said he would not have said he would “coach”
Nelson, but he did offer to help prepare Nelson if Nelson
wanted the help. Ariagno did not recall whether he made
a meeting on a Wednesday to discuss Nelson's possible
testimony. He stated he was “sure [he] had that meeting,
probably on more than one occasion” but he could not say
when. Ariagno testified he did not prevent Nelson from
testifying at either of his trials. He also specifically denied
missing any meetings due to nonrefundable concert tickets.

According to Ariagno, he had encouraged Nelson to take
the plea agreement because he believed it was a favorable
agreement, and Nelson had a good chance of losing at trial.
He did not remember discussing waiving a jury trial with
Nelson. Ariagno testified he believed jury trials were better
for his clients, and he would not do a bench trial, particularly
for a case as serious as Nelson's. He did not remember
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discussing an appeal with Nelson, but his standard practice is
to encourage his clients to appeal.

The district court found Ariagno's performance was not
deficient. It noted Ariagno spent a great deal of time and effort
preparing and trying Nelson's case. There were clearly some
points of disagreement between Nelson and Ariagno, but in
a case such as Nelson's, defense counsel often must deliver
unwelcome news and professional advice. The court found,
however, that Ariagno's performance fell within the bounds
of competent counsel.

The district court went on to note that because Ariagno's
performance was not deficient, it need not address the element
of prejudice. The court did point out, however, that the State's
evidence was strong and compelling. Thus, even if Ariagno's
performance had been deficient, it is unlikely that it led to
prejudice in Nelson's case.

Standard of Review
A claim alleging ineffective assistance of counsel presents
mixed questions of fact and law. When the district court
conducts a full evidentiary hearing on such claims, the
appellate courts determine whether substantial competent
evidence supports the district court's findings and determine
whether the factual findings support the court's legal
conclusions; the appellate courts apply a de novo standard to
the district court's conclusions of law. Fuller v. State, 303 Kan.
478, 485, 363 P.3d 373 (2015).

Ineffective Assistance of Counsel
*16  To prevail on a claim of ineffective assistance of

counsel, a criminal defendant must establish (1) that the
performance of defense counsel was deficient under the
totality of the circumstances, and (2) prejudice, i.e., that
there is a reasonable probability the jury would have reached
a different result absent the deficient performance. Sola–
Morales v. State, 300 Kan. 875, 882–83, 335 P.3d 1162 (2014)

(citing Strickland v. Washington, 466 U.S. 668, 687, 104
S.Ct. 2052, 80 L.Ed. 2d 674, reh. denied 467 U.S. 1267 [1984]
). If counsel has made a strategic decision after making a
thorough investigation of the law and the facts relevant to
the realistically available options, then counsel's decision is
virtually unchallengeable. Strategic decisions made after a
less than comprehensive investigation are reasonable exactly
to the extent a reasonable professional judgment supports the

limitations on the investigation. State v. Cheatham, 296

Kan. 417, 437, 292 P.3d 318 (2013) (quoting Strickland,
466 U.S. at 690–91).

Deficient Performance
Nelson claims Ariagno's performance was deficient because
he failed to communicate with Nelson, and he failed to
investigate and provide a defense at trial. Judicial scrutiny
of counsel's performance in a claim of ineffective assistance
of counsel is highly deferential and requires consideration
of all the evidence before the judge or jury. The reviewing
court must strongly presume that counsel's conduct fell within
the broad range of reasonable professional assistance. State v.
Kelly, 298 Kan. 965, 970, 318 P.3d 987 (2014).

Nelson and Ariagno provided conflicting testimony at the
evidentiary hearing. Nelson testified that he only met with
Ariagno a few times before his trial. His testimony is
somewhat inconsistent on this point, ranging from two to four
meetings not including telephone calls or court appearances.

Ariagno testified he met with Nelson at least a half dozen
times before his mistrial and another half dozen times before
his second trial. He also stated that he had regular contact with
Nelson by phone and through the mail. He admitted he may
not have met with Nelson as often as Nelson would have liked,
but he found the meetings became repetitive and did not result
in new information.

Nelson also claims Ariagno failed to investigate witnesses
and did not present enough evidence supporting Nelson's
defense theory. Ariagno, however, testified that he did legal
research and reviewed evidence and discovery materials
in preparation for trial. He also investigated all three of
Nelson's proposed witnesses. Doris even confirmed that
she talked with Ariagno for a long time, including about
her possible testimony. After speaking with the proposed
witnesses, Ariagno concluded they did not have any helpful
information. The witnesses would only be able to testify to
the volatile relationship between Nelson and Swartz, which
could bolster Nelson's defense but could just as easily provide
a motive for premeditation.

Because Nelson and Ariagno presented conflicting testimony,
the resolution of this matter ultimately came down to
a credibility determination between the two. The district
court apparently found Ariagno's testimony more credible,
and his testimony supports a finding that his performance
passed constitutional muster. While he did not call Nelson's
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proposed witnesses, this was a strategic decision made
after investigation of both law and fact and is thus

virtually unchallengeable. See Cheatham, 296 Kan. at
437. Moreover, we do not reweigh the evidence, pass on the
credibility of witnesses, or resolve conflicts in the evidence.
Flynn v. State, 281 Kan. 1154, 1163, 136 P.3d 909 (2006).
Therefore, the district court's finding on the first prong of the
Strickland standard stands.

*17  Nelson asserts that the district court failed to consider
other evidence he presented in a memorandum to the court of
Ariagno's deficient performance. The first piece of evidence
is a letter to the district court file-stamped December 18,
2007. In the letter, Nelson complained to the judge that he
was unable to communicate with his attorney because his
phone privileges had been taken away. This letter conflicts
with Nelson's testimony at the evidentiary hearing, because
Nelson testified that he wrote a letter regarding his concerns
about Ariagno, and only tangentially mentioned the issue with
his phone privileges.

The second piece of evidence is the transcript from a hearing
on January 24, 2008. At the hearing, Ariagno informed
the district court that he was unable to communicate with
his client due to the phone privileges issue. He requested
that the court order the jail to allow him to be able to
communicate with his client. As the State points out, this
evidence demonstrates that Ariagno not only brought these
restrictions to the attention of the district court, he also
requested the court take action so that Ariagno and Nelson
would be able to communicate.

Finally, Nelson argues the district court erred by applying
the wrong burden of proof in reaching its conclusion. In its
journal entry, the court cited the Strickland standard, then
added that “[a] claimant, such as Mr. Nelson, ‘bears the heavy
burden of showing no competent counsel would have taken
the action that counsel did take.’ See Gissendaner v. Seaboldt,
735 F.3d 1311 (11th Cir. 2013), cert. denied 135 S.Ct. 159
(2014).” Even assuming this was an elevated standard and
Ariagno's performance was deficient, it would not change
the outcome in this case because Nelson cannot demonstrate
prejudice.

Prejudice
Even if Nelson were able to demonstrate Ariagno performed
deficiently, he would be unable to show that Ariagno's
performance prejudiced him. To establish prejudice, the

defendant must show a reasonable probability that, but
for counsel's deficient performance, the outcome of the
proceeding would have been different, with a reasonable
probability meaning a probability sufficient to undermine

confidence in the outcome. State v. Sprague, 303 Kan. 418,
426, 362 P.3d 828 (2015).

The evidence against Nelson at trial was overwhelming.
Nelson and Swartz had a volatile relationship. Nelson offered
his friend money to help him “take care of” Swartz. He waited
outside Swartz' home on the night of the attack with a bat
before losing his nerve. He then returned to Swartz' home in
the early morning hours, again with a bat. Nelson told police
he and Swartz got in a fight, and he hit Swartz in self-defense.
The coroner testified, however, that Swartz had no defensive
wounds. There were also no signs of struggle in the home.

After the attack, Nelson returned to Moore's home and told
her he thought he had killed Swartz. The next day, Nelson put
in an application for a new apartment, and test drove a BMW.
He planned to pay for the BMW by selling Swartz' vehicles.

Nelson wished Ariagno had done more investigation and put
on more evidence at trial of his self-defense theory. Based
on Nelson's testimony at the evidentiary hearing, He does not
have any evidence which could have significantly bolstered
his defense. Nelson provided several conflicting stories to
police regarding his self-defense story, and apparently the jury
did not believe any of them Nelson's proposed witnesses also
could only testify to the volatile relationship between Nelson
and Swartz. Based on the strength of the State's evidence, any
of Ariagno's claimed deficiencies did not result in prejudice.
Therefore, Nelson is not entitled to relief.

*18  Affirmed.

Powell, J., concurring:
I join the well written and comprehensive majority opinion
both in its result and rationale but must write separately to
object to its reliance on Hodes & Nauser, MDs v. Schmidt,
52 Kan. App. 2d 274, 275, 368 P.3d 667, rev. granted 304
Kan. 1017 (2016), for the proposition that “Kansas courts
also interpret sections 1 and 2 of the Kansas Constitution
Bill of Rights as providing similar protections as the Due
Process Clause and Equal Protection Clause of the United
States Constitution.” Slip op. at 12. Normally, one would not
trifle with a mere citation, but given the significance of Hodes,
I could not let it pass.
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I object to citing Hodes because it holds that the Kansas
Constitution recognizes a right to an abortion, not that
sections 1 and 2 of the Kansas Constitution Bill of Rights
provide similar protections to the Due Process and Equal
Protection Clauses of the United States Constitution. 52
Kan. App. 2d at 288. Moreover, it is not worthy of citation
because our court, sitting en banc, was equally divided on
the matter, rendering it lacking in precedential effect. See

Moore v. City of Creedmoor, 345 N.C. 356, 372, 481
S.E.2d 14 (1997) (where court equally divided, holding has
no precedential value); 5 Am. Jur. 2d, Appellate Practice
§ 779 (same). More importantly, only a minority of our
court agreed with the proposition that sections 1 and 2 of
the Kansas Constitution provide similar protections to the
Due Process and Equal Protection Clauses of the United
States Constitution. See Hodes, 52 Kan. App. 2d at 320–21
(Atcheson, J., concurring) (Section 1 of Kansas Constitution
different from Due Process and Equal Protection Clauses

of the United States Constitution); 52 Kan. App. 2d at
339 (Malone, C.J., dissenting) (“We conclude that the plain
language of §§ 1 and 2 of the Kansas Constitution Bill of
Rights is not similar enough to the language of the Fourteenth
Amendment to find that the corresponding provisions must be
applied in the same manner.”).

Because Hodes cannot be cited to support the proposition
relied upon and because a citation to Hodes is an unnecessary
addition to the string cite in support of the point that
“Kansas courts generally interpret the Kansas Bill of Rights as
providing the same or similar protections as the Bill of Rights
in the United States Constitution,” slip op. at 12, I would have
not included the citation to Hodes in the opinion.

All Citations

388 P.3d 627 (Table), 2017 WL 462403

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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1 Criminal Law Time for Proceedings

Applying a statute of limitations to a motion
attacking sentence did not constitute a manifest
injustice. Defendant, convicted of rape, was
informed of his counsel's failure to file a timely
petition for review. He had nearly four years
in which to file his second motion to claim
ineffective assistance of appellate counsel before
the limitations period operated to bar his claim.
Defendant brought his claim after 5 1/2 years.
He failed to provide a reasonable explanation
for failing to bring his ineffective assistance
of counsel claim before the statutory deadline

and his claim was, therefore, barred. K.S.A.
60-1507.

Appeal from Sedgwick District Court; Paul W. Clark, judge.

Attorneys and Law Firms

Michael P. Whalen, of Law Office of Michael P. Whalen, of
Wichita, for appellant.
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general, for appellee.

Before MARQUARDT, P.J., CAPLINGER and LEBEN, JJ.

MEMORANDUM OPINION

PER CURIAM.

*1  Arthur A. Pouncil, Jr., appeals the district court's

summary denial of his K.S.A. 60–1507 motion. We affirm.

In December 1995, the State charged Pouncil with two counts

of rape in violation of K.S.A. 21–3502(a)(2)(Furse) for
having sexual intercourse with D.S. and A.S., two minors
under the age of 14, between July 23, 1995, and August 13,
1995. The State charged Ronda Barrett with two counts of
aggravated intimidation of a victim for threatening to shoot
the father of the victims if they reported the rape. Pouncil and
Barrett were tried together. The jury convicted Pouncil of both
counts but acquitted Barrett.

At Pouncil's sentencing, the district court imposed
consecutive upward departure sentences of 388 and 127
months' imprisonment. Pouncil appealed the convictions,
which were affirmed by this court. See State v. Pouncil,
No. 76,876, unpublished opinion filed August 14, 1998, rev.
denied 266 Kan. 1114(1998).

Pouncil filed a 60–1507 motion for relief from his convictions
and sentences, arguing ineffective assistance of trial and
appellate counsel. Pouncil claimed that his trial counsel
was ineffective for failing to call witnesses for the defense
and failing to provide a defense expert to counter the
State's medical expert. He claimed that his appellate attorney
was ineffective for failing to argue that the admission of
the expert's demonstrative evidence was inadmissible and
prejudicial. This court affirmed the district court's summary
dismissal of Pouncil's motion. See Pouncil v. State, No.
83,565, unpublished opinion filed July 14,2000.

After the district court's denial of the 60–1507 motion was
affirmed by this court, Pouncil's appointed counsel attempted
to file a petition for review out of time, but the Kansas
Supreme Court denied the motion. Therefore, the mandate of
this court's decision was issued on August 22, 2000.
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On February 16, 2006, Pouncil filed the 60–1507 motion
which is the subject of this appeal. The State's response
requested that the district court dismiss the motion as
untimely and successive or, in the alternative, find that
Pouncil provided no basis for relief.

On December 21, 2006, the district court summarily denied
Pouncil's 60–1507 motion, finding it untimely.

When a district court is presented with a 60–1507 motion, it
may determine that: (1) the record conclusively demonstrates
that none of the movant's claims entitle the movant to relief
and then deny the motion without appointing counsel or
holding a hearing; (2) the motion raises potentially valid
claims, requiring a full evidentiary hearing with the presence
of the petitioner; or (3) the motion presents substantial fact
issues and then appoint counsel for a preliminary hearing
to determine whether in fact the issues in the motion are

substantial. Bellamy v. State, 285 Kan. 346, 353, 172 P.3d
10 (2007).

Where, as here, the district court summarily denies the motion
without appointing counsel and without holding a hearing, an
appellate court has unlimited review of the evidence presented

to the district court. Bellamy, 285 Kan. at 354, 172 P.3d 10.

*2  The district court dismissed Pouncil's motion because

it was filed beyond the 1–year limitation of K.S.A. 60–
1507(f), which provides:

“(1) Any action under this section must be brought within
one year of: (i) The final order of the last appellate court
in this state to exercise jurisdiction on a direct appeal or
the termination of such appellate jurisdiction; or (ii) the
denial of a petition for writ of certiorari to the United
States supreme court or issuance of such court's final order
following such petition.

“(2) The time limitation herein may be extended by the
court only to prevent a manifest injustice.”

The final order of the last appellate court to exercise
jurisdiction over Pouncil's direct criminal proceedings was
issued on November 12, 1998, after the Kansas Supreme
Court denied Pouncil's petition for review. Therefore, the time

period for filing a motion under K.S.A. 60–1507 would
have lapsed on November 12, 1999.

K.S.A. 60–1507(f) became effective on July 1, 2003. See

L.2003, ch. 65, § 1. Because K.S.A. 60–1507(0 affects
a prisoner's substantive rights, the newly enacted provision
may be given prospective application only. Consequently, if a
movant's direct criminal proceedings terminated prior to the

effective date of K.S.A. 60–1507(f), the limitations period
operates from the effective date of the amendment rather than
from the date the movant's direct criminal proceedings ended.
Therefore, any 60–1507 motion filed on or before June 30,

2004, would be timely. See Hayes v. State, 34 Kan.App.2d
157, 161–62, 115P.3d 162 (2005).

Under either theory, Pouncil's current motion, filed on
February 16, 2006, is untimely unless the court concludes
that an extension of the time to file the motion is necessary

to prevent a manifest injustice. See K.S.A. 60–1507(f)
(2). The term “manifest injustice” has been interpreted to
mean “obviously unfair” or “shocking to the conscience.”

Ludlow v. State, 37 Kan.App.2d 676, 686, 157 P.3d 631
(2007).

On appeal, Pouncil contends that his motion alleged that
“exceptional circumstances” warranted the district court's
consideration of his motion, despite its untimeliness.
However, Pouncil's motion stated, “Mr. Pouncil has
exhausted his Initial appeals process and is now petitioning

for his second K.S.A. 60–1507 in a timely manner
according to the 1 year Requirement, His last plea was denied
February 17, 2005.”

The record on appeal fails to support a finding that any
proceeding before the district court or an appellate court
terminated on February 17, 2005. While a movant is not
required to specifically plead “manifest injustice,” he or she
bears the burden of alleging facts which, if true, would make
apparent to any reviewing court that application of the 1–year

limitation would constitute an unfair result. See Moncla v.
State, 285 Kan. 826, 830, 176 P.3d 954 (2008).

A. Sufficiency of the Evidence

Pouncil's motion concerning the sufficiency of the evidence
is nothing more than a request for a new trial based upon
an allegation that his convictions were not supported by

A37



Pouncil v. State, 184 P.3d 286 (2008)
2008 WL 2251221

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3

sufficient evidence. Pouncil requests that the district court
reevaluate the evidence presented at trial.

*3  A 60–1507 motion may not be used as a substitute for
a second direct criminal appeal. See Supreme Court Rule
183(c)(3) (2007 Kan. Ct. R. Annot. 243). “Under Kansas law,
where an appeal is taken from the sentence imposed and/or a
conviction, the judgment of the reviewing court is res judicata
as to all issues actually raised, and those issues that could have
been presented, but were not presented, are deemed waived.”

State v. Neer, 247 Kan. 137, 140–41, 795 P.2d 362 (1990).

Rule 183(c)(3) provides an exception for trial errors affecting
constitutional rights, but, before a court may consider such
claims in a 60–1507 motion, the movant must demonstrate
that exceptional circumstances excuse the movant's failure to
raise the issues in a direct appeal. Exceptional circumstances
are “unusual events or intervening changes in the law” that
excuse the failure to raise the issue in the direct criminal

proceedings or a prior K.S.A. 60–1507 motion. See

State v. Mitchell, 284 Kan. 374, 379, 162 P.3d 18 (2007).
Primarily, Pouncil's current motion requested the district court
to reevaluate the evidence presented at trial and to reconsider
evidentiary rulings made by the trial court in light of evidence
Pouncil suggests he will produce at an evidentiary hearing.
None of these arguments present a constitutional question,
nor has Pouncil demonstrated exceptional circumstances to
justify consideration of the claims.

Pouncil alleges that the trial court erred in refusing to sever his
trial from Barrett's. Without having a separate trial, he claims
that he was prohibited from offering certain evidence. Pouncil
does not articulate exceptional circumstances to explain why
this issue was not litigated in his direct appeal.

In his motion, Pouncil requested DNA testing of blood
samples taken from each of the victims in Texas so that
they could be compared with Pouncil's medical record.
However, Pouncil does not allege how any DNA testing
would undermine the State's evidence. No physical evidence
related to the crimes was collected in the direct criminal case.
Therefore, any independent DNA testing of the victims and/
or Pouncil could not affirm or disprove the victims' rape
accusations.

Furthermore, to the extent that appellate counsel was
ineffective in failing to raise any of these claims in Pouncil's
direct criminal appeal, Pouncil had the opportunity to

challenge appellate counsel's representation in his first 60–
1507 proceeding. See Pouncil v. State, No. 83,565, slip op. at
6–8. Generally, a court cannot consider a successive motion

under K.S.A. 60–1507 unless the movant demonstrates
exceptional circumstances warranting consideration of the

successive motion. Mitchell, 284 Kan. at 379, 162 P.3d 18.
Pouncil has not requested this court to revisit his previous
claim for ineffective assistance of appellate counsel, and
the circumstances presented in this appeal do not establish
exceptional circumstances justifying reconsideration of the
claim.

B. New Evidence

*4  Pouncil suggests that new evidence undermines the
evidence presented at trial. To establish a basis for a new trial
due to newly discovered evidence, Pouncil must demonstrate
that the evidence could not have been produced at trial with
reasonable diligence and that the evidence is so material that
its production likely would have changed the result of the trial.
State v. Cook, 281 Kan. 961, 992, 135 P.3d 1147 (2006).

The only evidence that Pouncil alleges that was not available
to him at the time of trial relates to divorce proceedings
between Barrett and her ex-husband. The divorce hearing
elicited testimony that, during the marriage, Barrett had
cheated on her ex-husband with the ex-husband's best friend
and the affair had resulted in Barrett's pregnancy.

Pouncil does not indicate when this hearing took place, but,
even if this court assumes that the hearing took place after
Pouncil's conviction, the proffered evidence is not material
to any of the issues in Pouncil's trial. Pouncil's convictions
involved raping two young girls. Both victims testified
and were subject to cross-examination. Pouncil claims that
the rape allegations were the product of vindictive divorce
proceedings and if this evidence had been available at trial,
the jury would not have believed the victims' allegations
of rape. However, based on the victims' testimony and the
corroborating expert opinion concerning the victims' physical
injuries, Pouncil's proposed evidence, even if available at
trial, would not likely have changed the outcome of his trial.

Consequently, none of Pouncil's claims related to his trial
proceedings constitute a manifest injustice.
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C. Ineffective Assistance of Appellate 60–1507 Counsel

Pouncil alleged that counsel appointed to represent him in
the appeal of his first 60–1507 proceeding was ineffective
for failing to file a timely petition for review of this court's
decision in Pouncil v. State, No. 83,565. This issue could not
have been raised until Pouncil's former 60–1507 proceeding
terminated with the Kansas Supreme Court's denial of
appellate counsel's motion to file a petition for review out of
time on August 21, 2000, and this court's mandate on August
22, 2000.

In Penn v. State, 38 Kan.App.2d 943, 173 P.3d 1172
(2008), this court considered a similar claim. Penn had been
convicted of multiple offenses resulting in a life sentence
plus 192 months, which was affirmed by the Kansas Supreme
Court on direct appeal (State v. Penn, 271 Kan. 561, 23 P.3d

889 [2001] ). 38 Kan.App.2d at 944, 173 P.3d 1172. Penn
filed a 60–1507 motion but withdrew the motion before it
was decided. In 2004, Penn filed a second 60–1507 motion,
which was dismissed by the district court as successive. This
court affirmed the dismissal in an unpublished opinion (Penn
v. State, No. 94,231, unpublished opinion filed May 5, 2006),
and appellate counsel failed to file a timely petition for review.
Counsel later filed a motion to file a petition for review out of
time, which the Kansas Supreme Court denied. The mandate
of this court's decision was issued on June 8, 2006. Within a
couple of months, Penn had filed another 60–1507 motion,
alleging ineffective assistance of appellate counsel for failing
to file a timely petition for review. The district court denied
the motion, finding it lacked jurisdiction to order the Kansas
Supreme Court to consider an untimely petition for review.

38 Kan.App.2d at 944–45, 173 P.3d 1172.

*5  On appeal, this court noted that Kansas law provides

a statutory right to counsel in 60–1507 proceedings. 38
Kan.App.2d at 947, 173 P.3d 1172. This statutory right to
counsel includes the right to competent counsel, and where,
through counsel's errors, a movant is denied the statutory
right to an appeal of an adverse decision, the movant has
been denied this statutory right to competent counsel. See

38 Kan.App.2d at 947, 173 P.3d 1172 (citing Brown
v. State, 278 Kan. 481, 484–85, 101 P.3d 1201 [2004] ).
Penn also noted that the right to competent counsel was

extended to discretionary appeals in Swenson v. State, 284

Kan. 931, 169 P.3d 298 (2007). 38 Kan.App.2d at 947–
48, 173 P.3d 1172. This court concluded that the holding in
Swenson, which involved a direct criminal proceeding, was
equally applicable in the context of a 60–1507 proceeding,
and concluded that Penn was entitled to file his petition

for review in his 60–1507 proceeding out of time. 38
Kan.App.2d at 948, 173 P.3d 1172.

In the instant case, although the State did not cite Penn,
it concedes that Swenson and Brown dictate the result
implemented in Penn. However, this case raises a legal
question not relevant in Penn. In Penn, the movant filed his
motion alleging ineffective assistance of appellate counsel in
his prior 60–1507 proceeding within 2 months of the Kansas
Supreme Court's denial of the motion to file a petition for

review out of time. 38 Kan.App.2d at 944, 173 P.3d 1172.
Here, despite receiving a letter from his appointed counsel
in late August or early September 2000, Pouncil did not file
the current motion alleging ineffective assistance of appellate
counsel in his previous 60–1507 proceeding until February
16, 2006.

Therefore, the question presented by Pouncil's appeal is

whether the limitation provisions of K.S.A. 60–1507(f)
apply to a collateral attack upon counsel's representation in a
prior 60–1507 proceeding. Penn, the only published decision
to consider a claim for ineffective assistance of appellate
counsel in a prior 60–1507 proceeding, did not specifically
address the question, even though Penn's second motion under

K.S.A. 60–1507 was clearly filed 1 year after Penn's

direct criminal proceedings had terminated in 1999. 38
Kan.App.2d at 944, 173 P.3d 1172.

Nevertheless, application of the 1–year limitation period in
Penn clearly would have constituted a manifest injustice
based upon the reasoning of Swenson and Brown. Any attempt
by Penn to challenge the representation of appellate counsel
in a collateral proceeding would have occurred after the

limitation period of K.S.A. 60–1507(f)(1) had run since
Penn's prior 60–1507 proceeding did not terminate until the
mandate was issued on June 8, 2006. Barring a claim before it
arose clearly would constitute a manifest injustice warranting
an extension of the 1–year limitation period in which to file

a second motion under K.S.A. 60–1507 for the purpose
of challenging appellate representation in the preceding 60–
1507 proceeding.
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*6  The principle undergirding the decisions in Penn and
Swenson, as well as other cases involving the right to appeal,
is that it is fundamentally unfair to impose a procedural
bar against an indigent criminal defendant or a movant in
a 60–1507 proceeding when the defendant or movant was
not informed of the limited statutory right to appeal or when
appointed counsel incompetently failed to preserve a limited

statutory right. State v. Phinney, 280 Kan. 394, 401, 122

P.3d 356 (2005) (citing State v. Ortiz, 230 Kan. 733, 735–
36, 640 P.2d 1255 [1982]; Brizendine v. State, 210 Kan. 241,
242–44, 499 P.2d 525 [1972] ).

“A limited exception to the general rule requiring a
timely appeal from sentencing is recognized in the interest
of fundamental fairness only in those cases where an
indigent defendant was either: (1) not informed of the
rights to appeal; (2) was not furnished an attorney to
perfect an appeal; or (3) was furnished an attorney for that
purpose who failed to perfect and complete an appeal.”

Phinney, 280 Kan. at 401, 122 P.3d 356.

Where a timely pursuit of statutory appeal rights has been
frustrated by the incompetent representation of counsel, a
manifest injustice would result from the application of a
procedural bar to a subsequent attempt to remedy the lost
appeal right. Consequently, although the case law has not

analyzed Ortiz claims in the context of K.S.A. 60–1507(f)
(1), the cases permitting an out-of-time appeal are consistent
with a finding of manifest injustice warranting an extension

of the 1–year limitation period where K.S.A. 60–1507(f)
(l) is applicable. Conversely, an appeal right which is not
exercised by a defendant adequately informed of the right
does not warrant an extension of the limitation period.

“Whether the defendant made a knowing and intelligent
decision to forego an appeal is subjective in nature. The
courts only can be expected and required to show on the
record that a defendant was advised on the right to appeal
and that an attorney was or would have been appointed to
assist the defendant in such an appeal. If the defendant lacks
the ability to speak or comprehend the English language,
an interpreter should be present, as he was in this case, to
assist the court and the defendant in communicating and
understanding the rights guaranteed. However, when that

is done, there is no further requirement that will enable a
defendant to obtain a right of appeal out of time merely
because he or she asserts that no knowing and intelligent

decision not to appeal was made.” Ortiz, 230 Kan. at
736, 640 P.2d 1255.

In this case, Pouncil was notified shortly after the missed
deadline that his appointed appellate counsel in the first 60–
1507 proceeding had failed to file a timely petition for review.

If Pouncil had filed his second motion under K.S.A. 60–
1507 within a reasonable time after receiving notification
that counsel had missed the filing deadline, Pouncil's second
motion would have been filed before July 1, 2004, and the

limitations period of K.S.A. 60–1507(f)(1) would not have
applied to bar his claim. Instead, Pouncil did nothing about
his ineffective assistance of counsel claim for 5 1/2 years.

*7  In State v. Barahona, 35 Kan.App.2d 605, 609, 132
P.3d 959, rev. denied 282 Kan. 791 (2006), this court noted
that in the context of a motion to withdraw a plea, which
also applies a “manifest injustice” standard, courts have
considered the timeliness of the request to withdraw a plea.

Because Pouncil was informed of his counsel's failure to file
a timely petition for review in Pouncil v. State, No. 83,565, on
or near August 25, 2000, he had nearly 4 years in which to file
his second 60–1507 motion to claim ineffective assistance of
appellate counsel in his first 60–1507 proceeding before the

limitations period of K.S.A. 60–1507(f)(1) would operate

to bar his claim. See Hayes, 34 Kan.App.2d at 161–62,
115 P.3d 162. Pouncil has failed to provide a reasonable
explanation for failing to bring this ineffective assistance of
counsel claim before July 1, 2004. Therefore, the claim is

barred by operation of K.S.A. 60–1507 as interpreted by
Hayes.

The district court properly dismissed the motion as untimely.

Affirmed.

All Citations

184 P.3d 286 (Table), 2008 WL 2251221
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MEMORANDUM OPINION

Per Curiam:

*1  Richard Powell appeals the dismissal of his K.S.A.
60-1507 motion, contending his attorney at the hearing of his
motion provided ineffective assistance of counsel because she
presented no evidence. He also claims that the court erred by
denying his motion for new counsel. After our careful review
of the record, we affirm the court's dismissal.

Powell was convicted of the murders of Mark and Melvin
Mims in 1999 and sentenced to life in prison. Based on an
affidavit from one witness who testified at trial, Powell, in
2016, filed a successive, out-of-time 60-1507 motion. In the
affidavit that Powell relies on, Kenton Williams purports to
recant his trial testimony. At the evidentiary hearing on this
motion, Powell's attorney told the court that she would not

be calling Kenton to testify. After speaking with him, she did
not believe he would help Powell's defense. At this point,
Powell asked for a new attorney. The court refused. Without
taking any testimony from Kenton, the court denied Powell's
60-1507 motion.

Powell makes two arguments in this appeal. He first
contends that his 60-1507 counsel was ineffective because she
presented no evidence for him in support of his motion at the
hearing. Powell also contends the court erred when it refused
to appoint him a new attorney. We will address the issues in
that order.

The case history provides a context for our opinion.
Some of the facts of the crime are useful in understanding
the significance of the affidavit that Powell presented to the
60-1507 court. The Kansas Supreme Court affirmed Powell's

convictions on direct appeal in State v. Powell, 274 Kan.
618, 56 P.3d 189 (2002). More details of his crime can be
found in that opinion.

On February 6, 1998, Mark and Melvin Mims were found
dead in a car from gunshot wounds.

Kenton Williams—the man who later signed the affidavit
recanting his testimony—and Marcus Henderson testified at
trial that they were riding around in a car doing drugs the
previous night with Powell and the Mims brothers. Kenton
and Henderson both testified Melvin was angry at Powell and
that Powell was carrying a gun. But Kenton and Henderson
went home before the killings and did not know what
happened after they left. Henderson testified he left Powell
alone with the Mims brothers.

Other witnesses saw those men together that night. Donte
Jones also testified he had seen Powell with a gun before the
killings that night.

Brandy McCullough, Mylon Williams, and Jones testified
that late on the night of February 5, 1998, or very early
the next morning, Powell told them he had killed the Mims
brothers. Mylon was Powell's nephew and lived with his
girlfriend, McCullough. Mylon and McCullough testified that
right after they heard gunshots Powell came into their house
holding a gun. Mylon testified Powell was waving the gun
around, ranting and raving, calling himself a serial killer, and
claiming to have shot the Mims brothers.
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McCullough described Powell as “all hyped up” and testified
Powell had said, “I just smoked them. I just smoked them
niggas.” Jones testified that Powell told him to watch the
news; that two brothers would be found dead in a car on 6th
street. Jones testified Powell said he shot them because they
were disrespecting him.

*2  A jury convicted Powell of capital murder of the
Mims brothers and criminal possession of a firearm. The
death penalty was not considered because of Powell's mental
condition. He received a life sentence in prison with no
possibility of parole for 25 years for the murders and 23
months for the firearm charge.

In 2003, Powell filed a 60-1507 motion, which was denied.
The denial was ultimately affirmed by this court in Powell
v. State, No. 100,803, 2010 WL 3853069 (Kan. App. 2010)
(unpublished opinion). Among other things, Powell had
argued ineffective assistance of counsel concerning counsel's
failure to find out whether Kenton or Mylon were given
leniency for their testimony. Powell alleged Kenton later told
him he got a deal. But this court noted:

“On cross-examination, Powell admitted that he was not
aware that part of the criminal charges and sentencing of
both [Kenton] and Mylon had been completed before his
crimes even occurred. Powell admitted he did not subpoena
either witness even though Mylon was his nephew and
[Kenton] was currently in jail facing his own capital murder
charges.” 2010 WL 3853069, at *5.

This court found that the record supported the State's assertion
that there were no agreements for leniency in exchange for
testimony and Powell failed to show ineffective assistance of
counsel in Mylon's and Kenton's cross-examination at trial.
2010 WL 3853069, at *10-11.

In 2012, Powell filed a federal habeas petition in the
United States District Court for the District of Kansas, again
asserting that Kenton had received leniency in exchange for
his testimony. That court denied his petition, and the 10th
Circuit Court of Appeals dismissed his appeal. Powell v.
Heimgartner, 640 Fed. Appx. 705, 710 (10th Cir. 2016)
(unpublished opinion); Powell v. Heimgartner, No. 12-3119-
SAC, 2015 WL 5439028, at *5 (D. Kan. 2015) (unpublished
opinion). Powell had tried to stay the federal matter to return
to state court to present an affidavit from Kenton recanting
his testimony. The federal courts denied the stay and ruled
the affidavit was not properly before them. Both courts
questioned the reliability of the affidavit, noting that recanted

testimony is “ ‘notoriously unreliable’ ” and viewed “with
suspicion.” 640 Fed. Appx. at 710; 2015 WL 5439028, at *1.

In 2016, Powell filed a second 60-1507 motion which is the
subject of this appeal. He alleged newly discovered evidence
in the form of the affidavit from Kenton recanting his
testimony. Powell alleged he should be permitted a successive
out-of-time 60-1507 motion because of the exceptional
circumstance of newly discovered evidence and resulting
manifest injustice. He claimed he was innocent of the crime.
He sought an evidentiary hearing so the district court could
make a credibility determination of the recanted testimony.
He asserted the recanted testimony was of such materiality
that a jury would have reached a different verdict if presented
at trial.

In the affidavit, Kenton stated that his testimony—that Powell
was in the car, Powell had a gun, and Melvin Mims was mad
at Powell—was a lie. Kenton stated that the Mims family
thought he had something to do with the murders, so he made
up a story based on what Henderson told him. Kenton stated
that he told District Attorney Jerome Gorman that he had lied
to the detective, but Gorman told him he “had to go to court
and [if] I didn't he would give me the max on my drug case.”
Kenton stated he was coming forward because it was the right
thing to do and he needed to clear his conscience to move on
with his life.

*3  Powell's motion was set for an evidentiary hearing.
Powell's attorney, Debra Erickson, had tried to have an expert
testify that Powell's case was not handled like a death penalty
case should have been handled—with two attorneys and
an investigator. But the court stopped Powell from arguing
anything besides the newly discovered evidence because he
had alleged ineffective assistance of counsel in his prior
60-1507 motion and could have raised other issues then.

Attorney Erickson then stated that she would not be
calling Kenton to testify because after having an hour-long
conversation with him she did not believe his testimony
would help Powell “in any way.” She also stated she could not
make arguments based on what was in the affidavit because
of her ethical obligations. Powell asked for a new attorney,
which the court denied. The court found that any attorney
would have the same ethical concerns.

Powell argued on his own behalf. He suggested that Kenton
should be brought to testify, noting that he would be the one
to bear the consequences of whatever Kenton said. Powell
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argued that the prosecutor had given Kenton leniency to
testify at trial. Powell stated that he did not ask Kenton to
make the affidavit and, given that Kenton keeps changing his
story, the only way to get to the truth was to get Kenton on
the stand and have him cross-examined. Powell stated that he
was doing time for a crime he did not commit.

The State offered evidence that showed Powell and Kenton
had been housed at the same correctional facilities for a time
in 2016 and 2017. Erickson responded that Powell advised
her that even though they were in the same prison at certain
times, they were not in the same area.

The court ruled without taking Kenton's testimony. It found
that whether Kenton was granted leniency to testify for the
State was resolved in Powell's first 60-1507 motion. The court
noted that based on Erickson's statements at this hearing, it
had to assume that if brought to testify, Kenton would not
testify in a manner consistent with his affidavit. The court
also found that even if Kenton did testify consistent with his
affidavit, it would not change the outcome of the trial because
Kenton had limited information on Powell's guilt, and several
other witnesses testified at trial that they saw Powell with a
gun.

And the court found that there would be questions about
Kenton's credibility. Using the Vontress factors because the
motion was brought out-of-time, the court ruled that Powell
had provided a persuasive reason that he could not have filed
this motion within the one-year time limitation because the

affidavit was not made until 2014. See Vontress v. State,
299 Kan. 607, Syl. ¶ 8, 325 P.3d 1114 (2014). But the court
then ruled that Powell did not make a colorable claim of actual
innocence because Kenton was not the only witness who
testified about Powell's guilt. The court dismissed Powell's
motion.

It is often helpful to determine what is and is not being
argued. We note that Powell is not arguing that the district
court erred by precluding him from raising anything but the
newly discovered evidence at the evidentiary hearing. And
Powell is not arguing that the district court erred in refusing
to bring Kenton to the court to testify after Powell personally
addressed the court and made such a request. Instead, Powell
is arguing:

• Erickson provided ineffective assistance of counsel at the
60-1507 hearing; and

• the court erred by refusing to allow Erickson to withdraw
and appoint new counsel. He asks that the case be
remanded for a new evidentiary hearing with conflict-
free counsel.

Erickson did not provide ineffective assistance at the motion
hearing.
*4  Powell argues that Erickson provided ineffective

assistance of counsel at the evidentiary hearing when she
chose not to present any evidence. He contends that Erickson
failed to investigate and she should have called Kenton to
testify at the hearing. He also argues that it was not Erickson's
job to determine whether Kenton was being truthful; that it

was for the judge to decide. He cites State v. Smith, 291
Kan. 751, 756, 247 P.3d 676 (2011). He contends Kenton's
testimony should have been presented together with a proffer
concerning the unreliability of the trial evidence, his trial
attorney has since been disbarred, and the lead detective on
his case has since been named in a civil suit among several
other officers accused of misconduct that led to the reversal
of another defendant's conviction.

Powell makes a new ineffective assistance of counsel
argument that was not made before the district court. He
contends the ineffectiveness of Erickson's representation was
“obvious” from the record and can be heard by this court for
the first time on appeal.

Appellate courts generally will not consider an allegation
of ineffective assistance of counsel raised for the first time
on appeal. State v. Salary, 309 Kan. 479, 483, 437 P.3d
953 (2019). The factual aspects of a claim of ineffective
assistance of counsel generally require that the matter be
resolved through a 60-1507 motion or through a request for
remand to the district court for an evidentiary hearing under

State v. Van Cleave, 239 Kan. 117, 119-21, 716 P.2d 580
(1986).

We may consider a claim of ineffective assistance of counsel
for the first time on appeal only when there are no factual
issues and the two-prong ineffective assistance of counsel
test can be applied as a matter of law based upon the
appellate record. Salary, 309 Kan. at 483. When the quality
of representation provided by a movant's 60-1507 counsel is
determinable on the transcript of a nonevidentiary hearing
included in the record on appeal, this court can address the

A43



Powell v. State, 478 P.3d 337 (2020)
2020 WL 7636297

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4

issue without remand to the district court. Robertson v.
State, 288 Kan. 217, 228, 201 P.3d 691 (2009).

Generally, to prevail on a claim of ineffective assistance of
trial counsel, a criminal defendant must establish:

• That the performance of defense counsel was deficient
under the circumstances; and

• prejudice: that there is a reasonable probability the
jury would have reached a different result without the
deficient performance.

Salary, 309 Kan. at 483 (relying on Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed.
2d 674(1984)).

There is an exception to the general Strickland rule known
as the Cronic exception. The Cronic exception applies only
when a defendant is denied the assistance of counsel or
denied counsel at a critical stage of a proceeding. Under
these circumstances, a court may presume the defendant was
prejudiced. Fuller v. State, 303 Kan. 478, 486-87, 363 P.3d

373 (2015) (relying on United States v. Cronic, 466 U.S.
648, 658-59, 104 S. Ct. 2039, 80 L. Ed. 2d 657 [1984]). Cronic
applies in rare circumstances:

“This narrow exception, referred to as the Cronic
exception, is ‘reserved for situations in which counsel has
entirely failed to function as the client's advocate.’ The
Supreme Court has stressed this last point, emphasizing
‘the attorney's failure must be complete,’ that is, the
Cronic-type presumption applies only ‘ “if counsel entirely
fails to subject the prosecution's case to meaningful
adversarial testing.” ’ [Citations omitted.]” Edgar v. State,
294 Kan. 828, 840, 283 P.3d 152 (2012).

Powell contends that the Cronic ruling rather than the
Strickland test applies here because Erickson completely
abandoned Powell by failing to present any evidence on his
behalf. By not offering evidence and failing to argue the
Vontress factors, she, in fact, weakened his case. Thus, he
contends he need not show prejudice.

*5  But he contends he can also meet the Strickland
test anyway, because Erickson, in choosing to present no
evidence, was objectively unreasonable and he can show
prejudice because “the confluence of failures and misconduct

in this case make the end result very fishy. And further
investigation ... may have revealed more.”

We hold the Cronic exception does not apply here.
Several cases offer us guidance in making this determination.

The first is Robertson, 288 Kan. at 220. Robertson's
appointed 60-1507 counsel stated he did not agree with the
jury's verdict but told the court that many of Robertson's
claims were trial errors that should have been raised on direct
appeal. Counsel admitted he had not read the court's decision
resolving Robertson's direct appeal. As for Robertson's claims
that his trial counsel was ineffective, the 60-1507 counsel told
the court that trial counsel's representation was “exceptional”

and Robertson's claims lacked merit. 288 Kan. at 221.
Counsel made no argument in favor of Robertson's 60-1507
motion. The court noted that within the limits of the lawyer's
duty to be candid to the court and to obey our ethics rules, a
lawyer's loyalty is to the client:

“Once appointed, counsel for a K.S.A. 60-1507 motion
must, within the stricture of required candor to the court
and other ethical rules, pursue relief for the client. If this
requires counsel to stand silent or merely to submit the case
on the written arguments of that client, so be it. Counsel is
simply not free to act merely as an objective assistant to the
court or to argue against his or her client's position. That
is, unfortunately, what counsel for Robertson did here.”

288 Kan. at 229.

But after saying that, the Robertson court turned to the
question of prejudice. The court clarified that the standard
of prejudice to be applied when counsel is appointed under

K.S.A. 60-1507 is the same standard applied when counsel
is constitutionally required. The court found that Robertson
had not shown prejudice because the motion, files, and

records established that he was not entitled to K.S.A.
60-1507 relief. The court noted that there were no substantial
legal issues or triable issues of fact when counsel was
appointed to represent Robertson. The district court could
have refused to appoint counsel initially and summarily

denied the motion. 288 Kan. at 232. After that came the

ruling in Alford v. State, 42 Kan. App. 2d 392, 404, 212
P.3d 250 (2009).

A44



Powell v. State, 478 P.3d 337 (2020)
2020 WL 7636297

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5

In Alford, this court noted that the prejudice standard applied
in Robertson-controlled cases involving an allegation that
appointed counsel was ineffective in representing a 60-1507

movant. 42 Kan. App. 2d at 399. Alford's appointed
60-1507 counsel acted as an objective assistance to the trial
court, argued against Alford's position on some claims, and
did nothing to represent Alford's interest. Therefore, his

representation was deficient. 42 Kan. App. 2d at 398-99.
But like in Robertson, there existed no substantial legal
issues or triable issues of fact when counsel was appointed to
represent Alford. Alford failed to demonstrate prejudice and

was therefore not entitled to any relief. 42 Kan. App. 2d
at 400-01, 404. From these rulings, we are convinced that a
60-1507 movant must show prejudice to obtain relief. We now
move into the Cronic exception.

*6  In Lingenfelter v. State, No. 102,391, 2010 WL 4320356,
at *2 (Kan. App. 2010) (unpublished opinion), in response
to questioning by the court, Lingenfelter's 60-1507 counsel
advised the court that Lingenfelter had only provided general
rather specific information concerning his claims. On appeal,
Lingenfelter argued that prejudice should be presumed under
Cronic. But, citing Robertson, the panel held that a showing
of prejudice was required when the performance of statutorily
provided counsel on a 60-1507 motion was questioned. 2010
WL 4320356, at *5.

In State v. Adams, No. 109,673, 2014 WL 2402185, at *1
(Kan. App. 2014) (unpublished opinion), during a hearing on
Adams' motion to correct illegal sentence, the court asked
Adams' appointed counsel outright whether counsel believed
Adams' sentence was illegal. Counsel said he did not believe
so, but the court should review the authorities and make an
independent ruling. On appeal, Adams argued his counsel
completely abandoned his role as advocate and that Cronic
applied. The panel noted that at first when asked whether
Adams' sentence was illegal, counsel properly stated, “ ‘My
client indicates that he feels the sentence is illegal.’ ” 2014
WL 2402185, at *1. It was only after the court placed counsel
in an untenable position by asking counsel whether, as an
officer of the court, he believed the sentence was illegal that
counsel responded that he did not believe so. Under such
circumstance, the panel held that Adams' counsel did not
entirely fail to represent Adams and, therefore, Cronic did not
control. 2014 WL 2402185, at *3.

But another panel of this court has identified a situation in
which the Cronic exception did apply to a 60-1507 counsel's

representation. In State v. Samuels, No. 116,758, 2017 WL
5184425, at *3 (Kan. App. 2017) (unpublished opinion),
Samuels' appointed 60-1507 counsel revealed to the court
that he had not spoken to Samuels or Samuels' trial counsel,
had not read the transcripts of Samuels' plea or sentencing
hearings, stated he did not know if he could answer whether
Samuels met his burden to show excusable neglect, and knew
that Samuels had mental health issues but did not investigate
whether such issues would justify setting aside the time
limitations on the filing of his motion. Counsel admitted he
could not answer whether Samuels' mental health impaired
his judgment at the time of his plea, whether Samuels'
trial counsel misled him about his right to file a motion to
withdraw his plea, or what effect his claim of actual innocence
would have on the question of excusable neglect. Yet counsel
said it was hard to imagine Samuels could show excusable
neglect. Counsel stated he had “no doubt” the district court
had done all that was required. The panel likened the situation
to Robertson, but held that prejudice could be presumed
because appointed counsel did not function as an advocate
for Samuels; counsel advocated against Samuels. 2017 WL
5184425, at *3-4.

We cannot use a broad brush when we make this decision.
When a defendant asks for new counsel, the existing counsel
must “walk a delicate line” between recounting the basis of
the alleged conflict of interest and advocating against his or
her client's position. State v. Pfannenstiel, 302 Kan. 747, 766,
357 P.3d 877 (2015). In Pfannenstiel, upon inquiry into an
alleged conflict of interest, counsel suggested she felt the
witnesses Pfannenstiel wanted to call would not be helpful
and might undermine his testimony. On appeal, the court held
that comment merely recounted counsel's strategic decision
—a generally appropriate area of inquiry when a conflict of
interest is claimed. 302 Kan. at 767.

*7  After considering all of these cases, we hold that the
Cronic exception does not apply here. Erickson said she
was not going to call Kenton to testify because she did
not believe he would provide helpful testimony. Robertson
instructs that counsel should remain silent rather than argue
against the client's position. But because Powell had asked for
new counsel, Erickson could not just stand silent. It would
have been error if no inquiry had been made into the alleged
conflict between Powell and Erickson to determine whether
new counsel should be appointed.

Erickson had to “walk a delicate line” between recounting the
basis of the alleged conflict of interest and advocating against
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Powell's position. See Pfannenstiel, 302 Kan. at 766. Here,
Erickson made essentially the same comment as counsel in
Pfannenstiel. She merely recounted her strategic decision not
to call Kenton to testify. She did not get into the details of
what Kenton had told her.

It is important to note that Erickson also told the court that
she could not ethically advance arguments based on what was
in Kenton's affidavit. But when arguing a motion for new
counsel, an attorney may advise the court that his or her client

wanted false evidence introduced. See Smith, 291 Kan. at
756. From these circumstances, we infer that Erickson would
not advance arguments based on Kenton's affidavit because
she believed the affidavit to be false.

This case is not like Samuels where counsel was completely
unprepared yet argued against his client's position. In
preparing for the hearing, Erickson interviewed Kenton, read
the trial transcripts, discussed the case with Powell, and was
prepared to hire an expert to show that Powell's case was not
handled correctly, but she was precluded from doing so by the
court. She did not argue that Powell's motion had no merit,
as the attorney in Robertson did. After the State presented
evidence that Powell and Kenton were housed at the same
prisons, Erickson advanced Powell's argument that he and
Kenton were not in the same area of the prison. Erickson also
made a record of the court's ruling that she was precluded
from arguing anything but Kenton's recantation. Erickson did
not completely abandon Powell. Thus, Powell must show a
deficiency of representation and prejudice to obtain relief.

We must follow certain rules at this point.
When analyzing a claim of ineffective assistance of
counsel, judicial scrutiny of counsel's performance is highly
deferential. The reviewing court must strongly presume that
counsel's conduct fell within the broad range of reasonable
professional assistance. State v. Kelly, 298 Kan. 965, 970,
318 P.3d 987 (2014). It is within the province of a lawyer to
decide what witnesses to call, whether and how to conduct
cross-examination, and other strategic and tactical decisions.
But when counsel lacks the information to make an informed
decision due to inadequacies of his or her investigation, any
argument of strategy is inappropriate. Thompson v. State, 293
Kan. 704, 716, 270 P.3d 1089 (2011).

If counsel has made a strategic decision after making a
thorough investigation of the law and the facts relevant to
the realistically available options, then counsel's decision is

virtually unchallengeable. State v. Cheatham, 296 Kan.
417, 437, 292 P.3d 318 (2013). But the failure to complete a
thorough investigation is a ground for establishing ineffective
assistance of counsel. Wilson v. State, 51 Kan. App. 2d 1,
14, 340 P.3d 1213 (2014). And “the strategy itself must still

pass muster.” Bledsoe v. State, 283 Kan. 81, 94, 150 P.3d
868 (2007). If no competent attorney would have adopted
the strategy, it falls below minimum constitutional standards.
Wilson, 51 Kan. App. 2d at 15.

We are unconvinced that counsel's performance was
deficient.
*8  Based on this record, we are not persuaded that Erickson

failed to investigate, as Powell contends on appeal. Powell's
assertion is not supported by the record. Erickson interviewed
Kenton and she was prepared to hire an expert to testify that
Powell's trial was not handled as a capital murder trial should
be conducted.

Powell's assertion that a more thorough investigation would
have revealed misconduct by the lead detective, prosecutor,
or trial counsel is too speculative. We are not saying
that further investigation would not reveal deficiencies and
misconduct, as seen in the Lamonte McIntyre case (a
defendant whose conviction was reversed due to police
officers' misconduct). But it is not apparent from this record.
According to a newspaper article that is in the record,
McIntyre presented more than 40 affidavits supporting his
innocence. Specifically, there was a 17-page affidavit from
a former police captain in the department that conducted
the investigation—he gave an alternative theory of who
committed the murders.

This record is very different. Powell's argument assumes
there was something to find without showing us what it is.
Without showing us that a more thorough investigation would
have uncovered new evidence of Powell's innocence, Powell
argues that Erickson was ineffective. He argues that she failed
to investigate, yet we have no testimony from her about the
extent of her investigation. We cannot grant relief based upon
speculation.

Our misgivings about a lack of a record supporting an
argument like this have been illustrated in a prior case. In
Mundy v. State, 307 Kan. 280, 296-97, 408 P.3d 965 (2018),
on a claim raised for the first time on appeal that Mundy's
60-1507 counsel was ineffective, the court held it could not
determine from the record that her 60-1507 counsel was
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ineffective, but it also could not determine Mundy's claim
was without merit. Mundy did not request a remand, so the
court declined to reach the issue. 307 Kan. at 299. That record
was much sparser than what is before this court. See 307
Kan. at 296. But here, on Powell's claim that Erickson failed
to investigate, this record does not show that Erickson was
ineffective.

In his brief, Powell points to inconsistencies:

• In the trial witnesses' testimony;

• the time line given by the disinterested witnesses did not
match the time line given by the other witnesses;

• McCullough had a motivation to lie;

• deficiencies in the crime scene investigation; and

• the lead detective did not testify.

All of these deficiencies were pointed out by his trial attorney
at trial and thus considered by the jury that convicted Powell.
Erickson was not ineffective for failing to argue these issues
at the 60-1507 hearing.

We cannot rule that Erickson was ineffective because she
did not call Kenton to testify. There is no record of what
Kenton planned to say. Powell does not ask for a remand to
determine this question. This court can only speculate. As
stated above, this court is highly deferential to an attorney's
strategic decision unless no competent attorney would adopt
the strategy. Wilson, 51 Kan. App. 2d at 15.

These circumstances differ from those in Smith. In Smith,
Smith was charged with robbery. Smith's attorney, James
Rumsey, viewed a surveillance video of the robbery and
determined that Smith was guilty. Before trial, the attorney
told the court, “ ‘There is no doubt that it is the face of

the defendant.’ ” 291 Kan. at 753. The attorney then
refused to put on evidence that would tend to suggest Smith
was physically infirm and unable to perform the robbery.
At Smith's request, Rumsey moved to withdraw as Smith's
counsel. The court denied the motion.

*9  The Supreme Court held that counsel could have
presented truthful evidence even though that evidence might
create an inference that Smith was not guilty because
Rumsey's duty as defense counsel was to advocate for his
client. It was the jury's duty to view all of the evidence

and determine whether Smith was guilty. “[I]f [counsel's]
refusal to introduce evidence on Smith's behalf was based
upon Rumsey's out-of-bounds determination of guilt, rather
than on the falsity of the evidence, Smith's dissatisfaction was

justified.” 291 Kan. at 756-57.

But here, unlike Smith, Powell argues Erickson had to
present Kenton's truthful testimony even if that testimony
would not have been beneficial to Powell in any way.
This differs from Smith, where the facts that Smith
wanted his attorney to introduce evidence that he had a
physical infirmity would have helped his defense. The Smith
court stated: “[Counsel's]duty as defense counsel was to
advocate for his client including the presentation of any
truthful, relevant evidence that would assist in his client's

defense.” ( Emphasis added.) 291 Kan. at 757. Here,
Erickson did not believe that Kenton's testimony would assist
her client's defense.

And unlike Smith, Erickson made no comment that she
believed Powell was guilty. In fact, she had tried to argue that
Powell's case was not handled like a capital case should be
handled. It was within Erickson's role as counsel for Powell
to make the decision whether to call a witness to testify.
A defense attorney does not provide ineffective assistance
of counsel by failing to call a witness that will not provide
beneficial testimony to his or her client. Powell essentially
argues that the calculus here was different from a trial attorney
determining which witnesses to call for trial because he was
already convicted of the crime and therefore he had nothing to
lose. But even if that were true and Erickson's representation
was found deficient in that regard, Powell could not meet the
prejudice prong of the ineffective assistance of counsel test
with a “nothing to lose” calculus.

We also comment on the ethical considerations at play here.
Erickson's refusal to make arguments based on Kenton's
affidavit is controlled by Kansas Rule of Professional
Responsibility (KRPC) 3.3(a)(3) (2020 Kan. S. Ct. R. 353).
“A lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter, that the lawyer
reasonably believes is false.” Erickson presumably believed
the affidavit was false based on her hour-long conversation
with Kenton. Thus, she did not provide ineffective assistance
by following KRPC 3.3(a).

Powell has not shown us prejudice.
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The district court held that even if Kenton did testify to
everything stated in his affidavit, it would not be enough
for a new trial. Kenton's trial testimony was duplicative of
other witnesses' testimony and was not that important to the
question of Powell's guilt for the murders. Kenton was not
the last one to see Powell with the Mims brothers the night
of the murders—that was Henderson. Kenton testified that he
did not know what happened after he left that night. Three
other witnesses testified that they saw Powell shortly after
the murders, Powell had a gun, and Powell confessed to the
murders.

In response to this, Powell argues on appeal that his case is
“very fishy. And further investigation ... may have revealed
more.” That is not a showing of prejudice. Powell is not
entitled to relief on this point. We move on to the question of
appointing new counsel.

The district court did not have to appoint new counsel for
Powell.
*10  Powell contends that the district court abused its

discretion by denying his motion for new counsel. Citing
Smith as support, Powell argues that because Erickson refused
to present Kenton's testimony, he was justifiably dissatisfied
with Erickson's representation.

The rule on this is well established. A defendant who
files a motion for new counsel must show “justifiable
dissatisfaction” with appointed counsel, which can be
demonstrated by showing a conflict of interest, an
irreconcilable disagreement, or a complete breakdown
in communication between counsel and the defendant.
Pfannenstiel, 302 Kan. at 759-60. We review the district
court's decision whether to substitute counsel for an abuse of
discretion. 302 Kan. at 762.

A defendant's dissatisfaction that defense counsel refuses to
call a witness that would not be beneficial to or advance
the defendant's defense is not “justifiable dissatisfaction”
that entitles the defendant to new counsel. It is not
an irreconcilable conflict that can be remedied by the
appointment of new counsel. Rather, it is really the
defendant's dissatisfaction that counsel could not produce
evidence that would exonerate the defendant. State v. Burnett,
300 Kan. 419, 450-51, 329 P.3d 1169 (2014). Further, if
the dissatisfaction is an attorney's refusal to present false
evidence, the district court does not abuse its discretion by
denying the motion for new counsel. In such cases, the
defendant's dissatisfaction is not justifiable because any later
appointed attorney would be bound by the same ethical

constraints. Smith, 291 Kan. at 755.

Erickson refused to call a witness that would not be beneficial
to Powell and refused to present what she believed was false
evidence. This is not a case in which defense counsel refused
to present truthful evidence that would have tended to show
her client was innocent because she believed her client was
guilty, like in Smith. Here, there is no indication a different
attorney would have done anything different. This was not
a justifiable dissatisfaction that could be remedied with new
counsel. The district court did not abuse its discretion in
denying Powell's motion for new counsel.

Powell is not entitled to relief on this point.

Affirmed.

All Citations
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MEMORANDUM OPINION

PER CURIAM.

*1  Choncey Allen Stamps was convicted of interfering with
law enforcement, being a felon in possession of a firearm, and
possessing cocaine. On appeal, Stamps raises three issues for
our consideration: (1) that the trial court erred by allowing
inadmissible hearsay into evidence; (2) that the trial court
erred by failing to suppress the cocaine evidence seized from
his car; and (3) that the trial court erred by failing to find that
the State violated the United States Supreme Court's holding

in Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10
L.Ed.2d 215 (1963). As detailed below, the trial court erred
by allowing inadmissible hearsay into evidence, by failing
to suppress the cocaine evidence seized from his car, and by
failing to find that the State committed a Brady violation.
Accordingly, we reverse Stamps' convictions, remand with

directions to suppress the cocaine evidence obtained during
the search of Stamps' car, and remand for a new trial.

On July 7, 2013, Leshea Campbell called the police. Campbell
reported that Stamps, her children's father, had pointed a gun
at her before leaving her house in his white Lincoln with a
blue ragtop. Officer Matthew Walterbach responded to the
call. Upon arrival at Campbell's house located on Barnett
Avenue, Walterbach radioed other police officers in the area
about the incident.

Officer Justin Mohney and Officer Abigail Fithian received
a call to be on the lookout for a black male in a white
Lincoln with a ragtop. While heading towards Campbell's
house, Mohney and Fithian saw a white Lincoln with a blue
ragtop parked in a parking lot near the intersection of 82nd
Street and Minnesota. Fithian, who was driving, turned on
the car's emergency lights and pulled up next to the Lincoln.
Both officers exited their police car and asked the man in the
Lincoln to get out of his car with his hands in the air. The man
in the Lincoln complied. Then, the man asked if there was “a
problem,” looked behind his shoulders, and started running.
Neither of the officers were able to catch up with the man.
Both officers reported that the man in the Lincoln was a black
male wearing red shorts and no shirt.

When Mohney and Fithian returned to the Lincoln, they saw
a silver gun on the driver's side floorboard. The officers called
the crime scene investigation unit to recover the gun from the
car. Other than removing the gun, the officers did not search
the car. The officers then had the car towed away.

Later that evening, Stamps called the police to report that
his car, a white Lincoln with a blue ragtop, had been stolen.
Officer Christopher Blake came to Stamps' house to discuss
his stolen car. Stamps told Blake that he had fallen asleep
at a family party. Stamps told Blake that when he awoke,
he realized that his car was missing. Stamps believed a man
named Lance might have stolen his car. After investigating,
Blake discovered that the police already had Stamps' car in a
tow lot. Blake told Stamps he would have to go to the tow lot
the next day to retrieve his car.

*2  The next day, July 8, 2013, Campbell told the police
that she had lied about Stamps threatening her with a gun.
The police ticketed Campbell for filing a false police report.
Meanwhile, Stamps went to the tow lot to retrieve his car. A
tow lot employee told Stamps that he could not retrieve his
car until he spoke with the police. Stamps immediately called

A49



State v. Stamps, 376 P.3d 93 (2016)
2016 WL 2809208

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2

the police to get his car out of the tow lot. Stamps called the
police every day. Eventually, the police told Stamps to talk
to Detective Stuart Littlefield about getting his car out of the
tow lot. When Stamps finally spoke with Littlefield on July
15, 2013, Littlefield requested that the two meet in person to
discuss who might have stolen his car.

On July 16, 2013, Stamps went to the police station to speak
with Littlefield. Littlefield initially obtained Stamps' consent
to search his car. After obtaining his consent, however,
Littlefield began interrogating Stamps about whether he was
positive he did not threaten Campbell with a gun, whether
he owned a gun, and whether he fled from officers near
Campbell's house on July 7, 2013. After Littlefield asked for
consent to obtain Stamps' DNA, Stamps responded that “this
is going further than what's supposed to go” and “I don't want
to do none of that.” Then, Stamps requested an attorney, and
the interrogation ended.

The police immediately arrested Stamps and charged him
with criminal possession of a firearm in violation of

K.S.A.2013 Supp. 21–6304(a)(1) and interfering with law
enforcement in violation of K .S.A.2013 Supp. 21–5904(a)
(3). Next, Littlefield conducted a search of Stamps' car.
During this search, Littlefield found Stamps' wallet, opened
it up, and searched it. This search revealed a bag containing
a white powdery substance, which field-tested positive for
cocaine. Accordingly, Stamps was additionally charged with

possession of cocaine in violation of K.S.A.2013 Supp.
21–5706(a).

In February 2014, Stamps moved to suppress “the bag of
white powder supposedly taken from his wallet.” In this
motion, Stamps argued that the cocaine should be suppressed
because: (1) any consent he may have given was withdrawn;
and (2) any consent he may have given did not include consent
to search his wallet. Stamps also argued that the cocaine
should be suppressed because the police illegally seized his
car, holding onto it for 9 days without ever obtaining a
warrant, which ultimately tainted any consent he may have
given. Stamps asserted that our Supreme Court's decision in

State v. Jefferson, 297 Kan. 1151, 310 P.3d 331 (2013),
was dispositive of this issue.

At the hearing on Stamps' suppression motion, the State called
Littlefield to discuss how he had obtained Stamps' consent.
Littlefield testified that although he never attempted to get
a warrant to search Stamps' car, he believed the search was

legal because Stamps gave him general consent. Littlefield
additionally testified that he did not believe Stamps revoked
his consent because Stamps became upset only after he asked
him for consent to obtain his DNA. The trial court ultimately
denied Stamps' motion, ruling that Stamps never revoked
his consent and Littlefield had not exceeded the scope of
Stamps' consent. Moreover, the trial court ruled that our
Supreme Court's decision in Jefferson was distinguishable
from Stamps' case.

*3  In April 2014, Stamps' jury trial was held. The State
was unable to serve Campbell with a subpoena to appear at
Stamps' trial, thus, she never testified. The first witness the
State called was Walterbach. Walterbach testified that on July
7, 2013, he responded to a felony call on Barnett Avenue.
Walterbach testified that he radioed to other police officers in
the area that the felony suspect “was a black male by the name
of Choncey wearing red shorts and no shirt.”

Stamps' attorney objected and moved for a mistrial, arguing
that Walterbach's statement was prejudicial hearsay given that
Campbell was not available to testify. The State responded
that Walterbach's statement was not hearsay because it
showed why Fithian “respond[ed] the way that she [did].” The
trial court agreed, overruling Stamps' objection and denying
his motion for mistrial.

Next, Mohney and Fithian testified on behalf of the State.
Both Mohney and Fithian testified about their interaction with
the black male who fled from Stamps' Lincoln. Both Mohney
and Fithian testified that they decided to investigate the car
after hearing over the police radio that a felony suspect, who
was a black male driving a white Lincoln with a ragtop,
had just left a house on nearby Barnett Avenue. Fithian also
testified: (1) that eventually somebody told her the suspect's
name was Choncey, and she was able to identify him by
looking at an old photo; (2) that she recognized Stamps as the
black male that ran from the Lincoln town car based on his
distinct tattoos; and (3) that she had been called to investigate
an armed felony disturbance.

Littlefield and two other witnesses testified about the cocaine
seized from Stamps' car.

At the beginning of the second day of trial, Stamps' attorney
requested a mistrial because he had just learned that the
police had charged Campbell with filing a false police report
accusing Stamps of assaulting her with a gun. Stamps'
attorney asserted that the State's failure to inform him about
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the charge violated the United States Supreme Court's holding
in Brady. The State responded that there was no Brady
violation because whether Campbell had been charged with
filing a false police report was irrelevant given that Stamps
was not charged with the aggravated assault of Campbell. The
trial court agreed and denied Stamps' motion.

Next, Stamps and his mother and father testified on behalf of
the defense. Stamps testified that he was at a family gathering
all day July 7, 2013. Stamps testified that he got drunk, fell
asleep, and discovered his car was missing when he awoke.
Stamps' testified that he believed a man named Lance had
stolen his car. Stamps' mother and father both corroborated
Stamps' testimony, testifying that Stamps spent all day at the
family gathering.

During jury deliberations, the jury asked to hear a read-
back of Walterbach's testimony twice. Specifically, the
jury requested a read-back of the portion of Walterbach's
testimony where he stated that he had radioed that the felony
suspect went by the name of “Choncey.” Stamps' attorney
renewed his motion for mistrial. The trial court denied this
motion. Although the trial court did not read back the portion
of Walterbach's testimony where he mentioned Stamps' name
upon the jury's first read-back request, the trial court read
back this portion of Walterbach's testimony based upon the
jury's second read-back request because the jury indicated
that it was hung on two counts and this testimony would
help it continue deliberating. Shortly thereafter, the jury found
Stamps guilty of all three counts.

*4  Before sentencing, Stamps moved for a new trial
because: (1) the State allowed inadmissible hearsay into
evidence through Walterbach's testimony; and (2) the State
failed to inform the defense of Campbell's false police report
charge in violation of Brady. The trial court denied Stamps'
motion, explaining that it stood by its original rulings.

In total, the trial court sentenced Stamps to a 38–month prison
sentence followed by 12 months' postrelease supervision.
Stamps timely appealed his convictions and sentences.
Additional relevant facts will be discussed in each section
below.

Did the Trial Court Commit Reversible Error by Admitting
Walterbach's Hearsay Testimony?
Stamps argues that the trial court's admission of Walterbach's
testimony that he radioed to other police officers that the
felony suspect connected to the Barnett address “was a black

male by the name of Choncey wearing red shorts and no shirt”
was reversible error. First, Stamps argues that this testimony
constituted inadmissible hearsay because it tended to prove
that he was guilty of being a felon in possession of a firearm,
interfering with law enforcement, and possessing cocaine.
Second, Stamps argues that the admission of the hearsay
constituted reversible error under the constitutional harmless
error test. The State counters that the trial court did not err by
admitting Walterbach's testimony. Moreover, the State asserts
that even if the trial court erred, the error was harmless.

Standard of Review
“When an appellate court considers a challenge to the district
court's admission of evidence, it must first consider whether

the evidence is relevant.” State v. Barney, 39 Kan.App.2d
540, 545, 185 P.3d 277 (2007). If the evidence is relevant, then
the “ ‘evidentiary rules governing admission and exclusion
may be applied either as a matter of law or in the exercise
of the district judge's discretion, depending on the contours

of the rule in question.’ “ Barney, 39 Kan.App.2d at 545

(quoting State v. Gunby, 282 Kan. 39, 47, 144 P.3d 647
[2006] ). Still, an appellate court exercises de novo review
when an appellant challenges “the adequacy of the legal
basis on which the district court decided to admit or exclude

evidence.” Barney, 39 Kan.App.2d at 545.

If an appellate court determines that the trial court erred in
admitting hearsay evidence in violation of the defendant's
Sixth Amendment right under the United States Constitution
to confront witnesses against him, an appellate court applies
the constitutional harmless error test. State v. Kelley, 42
Kan.App.2d 782, 793, 217 P.3d 56 (2009). “Under the federal
constitutional harmless error test, an error may not be held
to be harmless unless the appellate court is willing to declare
a belief that it was harmless beyond a reasonable doubt.”
Kelley, 42 Kan.App.2d at 793. Thus, an appellate court “must
be able to declare beyond a reasonable doubt that the error
had little, if any, likelihood of having changed the result of
the trial.” Kelley, 42 Kan.App.2d at 794.

Applicable Law

*5  Under K.S.A.2013 Supp. 60–460, any “[e]vidence
of a statement which is made other than by a witness while
testifying at the hearing, offered to prove the truth of the
matter stated, is hearsay evidence and inadmissible” unless
that statement fits within an exception to this general rule.
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Testimony that is not offered to prove the truth of the matter

asserted is not hearsay. Barney, 39 Kan.App.2d at 545.

Our Supreme Court and this court have consistently held
that a police officer's testimony regarding secondhand suspect
descriptions reported over police radio do not constitute
inadmissible hearsay when: (1) the description was limited
to what the suspect looked like and where the suspect was
located; and (2) the description was admitted to explain why
police officers took certain actions. See State v. Laubach,

220 Kan. 679, 682–83, 556 P.2d 405 (1976); State v.

Hall, 220 Kan. 712, 717, 556 P.2d 413 (1976); State
v.. Hollaway, 214 Kan. 636, 638–39, 522 P.2d 364 (1974);

State v. Ritson, 215 Kan. 742, 748, 529 P.2d 90 (1974);

State v. Trotter, 203 Kan. 31, 36–37, 453 P.2d 93 (1969);

Barney, 39 Kan.App.2d at 547–58. In Barney, for instance,
the police received an anonymous call that a “ ‘white male,
possibly balding, wearing a white tank top and blue [jean]
shorts' “ was acting suspiciously, peeping in windows, and

ringing doorbells in a certain Topeka neighborhood. 39
Kan.App.2d at 542. Police repeated this information over

their radio. Barney, 39 Kan.App.2d at 542. This led
to police officers apprehending and arresting Barney for
burglary, criminal damage to property, and theft. At Barney's
trial, the arresting police officer repeated what he had heard
over the police radio regarding the anonymous tip.

On appeal, Barney argued that this testimony constituted
inadmissible hearsay given that he could not confront the
anonymous tipster. This court rejected Barney's argument.
The Barney court held that the testimony was admitted
to explain why the police officers reacted when they saw

Barney. 39 Kan.App.2d at 547. The Barney court also held
that the testimony was admissible because the anonymous
caller “merely provided a description of a man who was acting
suspiciously in a certain neighborhood” and “did not identify
Barney by name and did not establish his guilt of any crime .”

39 Kan.App.2d at 547.

This final distinction is important because when the suspect
description at issue identifies the accused and tends to
establish the accused's guilt, an officer's testimony regarding
the declarant's tip necessarily points to the defendant's guilt;
as a result, such testimony constitutes inadmissible hearsay.

See State v. Jamison, 269 Kan. 564, 570, 7 P.3d 1204

(2000); State v. Thompson, 221 Kan. 176, 178–79, 558
P.2d 93 (1976). For example, in Jamison, witness testimony
that an anonymous tipster called and said the shooter's name
was “E-bud” constituted inadmissible hearsay because it

identified Jamison, whose gang name was E-bud, as the
murderer. 269 Kan. at 570. In Thompson, the court affirmed
the rule that a police officer may testify as to his conduct
or that he received certain information without violating the
hearsay rule on the theory that this testimony is not admitted
to assert the truth of the matter but only to explain his actions.
Nevertheless, where the officer received an anonymous phone
call advising that a crime under investigation was committed
by a man called “ ‘Crazy John,’ “ this constituted inadmissible

hearsay because it identified “ John Thompson” as the
robber and established his guilt. 221 Kan. at 178–79.

Additional Facts
*6  At Stamps' trial, Walterbach testified that after he

responded to the Barnett address, he radioed that the suspect
“was a black male by the name of Choncey wearing red
shorts and no shirt.” Stamps' attorney immediately objected
and requested a mistrial, asserting that Walterbach's testimony
was prejudicial hearsay because Campbell was unavailable to
testify.

The State responded that Walterbach's statement was not
hearsay because the State was not offering it for the truth of
the matter asserted but to show why Fithian “respond[ed]”
the way she did. The State argued that Fithian used this
knowledge, the fact that the suspect's name was Choncey,
to look up Stamps' old photo. Stamps' attorney refuted this
argument, emphasizing that the name “ ‘Choncey’ [was]
completely unnecessary to explain why ... Fithian would
investigate the Lincoln parked on 82nd and Minnesota.”
Moreover, Stamps' attorney pointed out that he was fairly
certain Walterbach never radioed that the felony suspect's
name was “Choncey.”

The trial court overruled Stamps' objection and motion for
mistrial. The trial court explained: (1) that Walterbach's
statement did not establish Stamps' guilt in anyway; and (2)
that Walterbach's statement showed that “[t]hey were just
responding and looking for a black male named Choncey.”
When the State continued its questioning, Walterbach again
stated that he radioed that the felony suspect “was a black
male named Choncey wearing red shorts and no shirt.”
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During Mohney's testimony, Mohney testified that the only
information he heard over the police radio regarding the
felony suspect was that the felony suspect was a black male in
a “white Lincoln town car with a ragtop of some sort.” Fithian
also testified that the only information she heard over the
police radio regarding the felony suspect was that the felony
suspect was a black male driving a white Lincoln with a
ragtop. Both Mohney and Fithian explicitly testified that they
were never told the black male suspect was wearing red shorts
and no shirt. During Fithian's testimony, Fithian explained
that she identified the black male as Choncey Stamps by
looking up an old photo only after someone eventually told
her that he was a potential suspect. Moreover, Fithian testified
that the black male was suspected of committing an armed
felony disturbance.

During jury deliberations, the jury asked the following
question: “ ‘First testimony of the first officer regarding
why they were called out to the 8524 Barnett or the whole
testimony as it wasn't very long. The one that said Choncey's
name over the radio.’ “ Stamps' attorney argued that the
jury question bolstered his argument for a mistrial because
the jury was clearly focusing on “the totally unnecessary
injection of Choncey's name,” which “ha[d] poisoned the
entire trial.” In the alternative, Stamps' attorney requested a
curative instruction telling the jury that it could not consider
“the mention of Choncey's name as any evidence of guilt in
this trial.” The State reargued that Walterbach's testimony was
not offered for the truth of the matter asserted but to show why
Fithian looked up Stamps' old photo.

*7  The trial court agreed with the State, denying Stamps'
motions. The trial court explained that because Stamps did not
request a curative instruction during trial, it would not give a
curative instruction to the jury now. The trial court ultimately
decided to grant the jury's read-back request but only to a
limited portion of Walterbach's testimony. Specifically, the
following testimony was read back to the jury:

“[State]: Did you respond to 8521 Barnett?

“[Walterbach]: Yes, sir.

“[State]: And was that on a felony call?

“[Walterbach]: Yes, sir.”

After hearing this testimony, the jury resumed deliberations.
Then, the jury came back with two more questions. First, the
jury asked:

“ ‘Some of us know what we heard.
One of the first officers mention
Choncey's name in regards to the radio
call on the witness stand. Then there
was an objection. Are we allowed
to consider the testimony or was it
stricken? That's the testimony that
we want to hear. Testimony from the
police officer who responded to the
original armed felony criminal action
at 8521 Barnett. Specifically when the
name Choncey was mentioned on the
radio. What exactly did he say?’ “

Second, the jury asked, “ ‘If we have come to a verdict on one
count but [are] hung on the other two, what do we do?’ “

Again, Stamps' attorney requested a mistrial, reiterating his
previous arguments. The trial court denied this request. The
trial court decided to ask the jury if the read-back would help
them decide the two hung counts. The trial court explained
that if the jury answered yes, it would read back Walterbach's
testimony regarding the suspect being “a black male by the
name of Choncey wearing red shorts and no shirt.”

The trial court ultimately asked the jury if a “read-back of
Officer Walterbach's testimony, the portion ... ‘[s]pecifically
when the name Choncey was mentioned on the radio, what
exactly did he say?’ would [ ] assist [them] further ...
with regard to [their] deliberations?” The presiding juror
responded, “Yes.” Then, the trial court read back this portion
of Walterbach's testimony. Soon after, the jury returned the
guilty verdicts on all counts.

The Trial Court Erred by Admitting Walterbach's Testimony.
To summarize, in this case, Walterbach testified: (1) that he
was investigating a felony call; (2) that the suspect was a black
male wearing red shorts and no shirt; and (3) that the suspect
went by the name of Choncey. Thus, through Walterbach's
testimony, jurors were told that Choncey was suspected of
committing some felony offense.

There is no question that Walterbach's testimony was relevant,
as it identified Stamps as a suspect in a felony that occurred
a little over half a mile from where Mohney and Fithian
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encountered a black male in Stamps' car. Moreover, there
is no question that Walterbach's testimony was based on
information that Campbell had told him about Stamps.
Yet, the parties dispute whether Walterbach's testimony
constituted inadmissible hearsay.

*8  Citing Jamison, Stamps argues that Walterbach's
testimony constituted inadmissible hearsay because it tended
to establish his guilt. On the other hand, the State contends
that Walterbach's testimony is distinguishable from the
testimony at issue in Jamison because Stamps “was being
investigated for a felony,” i.e., the aggravated assault of
Campbell, but Stamps was not on trial for the aggravated
assault of Campbell. Instead, Stamps was on trial for being
a felon in possession of a firearm, interfering with law
enforcement, and possessing cocaine. Moreover, the State
argues that Walterbach's testimony was not hearsay because
it was not being offered for the truth of the matter asserted.
Nevertheless, the State is incorrect.

Jamison is Indistinguishable.
In arguing that Jamison is distinguishable, the State ignores:
(1) that the trial testimony established that Stamps was being
investigated for committing an armed felony; and (2) that
Stamps was charged with being a felon in possession of
a firearm. Although Walterbach never testified as to what
felony Stamps was suspected of committing, Fithian testified
that she was investigating an armed felony. Consequently,
Walterbach's testimony and Fithian's testimony, together,
identified “Choncey” as possessing a firearm. Since Stamps'
criminal record was not in dispute, Walterbach's testimony
and Fithian's testimony identified “Choncey” as a felon in
possession of a firearm. Of note, the jury clearly picked up on
Fithian's testimony that Stamps was suspected of committing
an armed felony because the jury mentioned this in their
second read-back request where they asked for “ ‘[t]estimony
from the police officer who responded to the original armed
felony criminal action at 8521 Barnett.’ “ (Emphasis added.)

Accordingly, the facts of this case are not truly distinct from
the facts of Jamison. In fact, the ultimate result is the same:
a witness' testimony regarding a nontestifying declarant's
description of a named suspect tended to prove that the named
suspect was guilty as charged.

Furthermore, because Walterbach's statement identified
Stamps as the felony suspect, his statement also tended
to prove that Stamps was guilty of interfering with law
enforcement and possessing cocaine. Just like Walterbach,

Mohney and Fithian both testified that the man in the white
Lincoln with a ragtop was a black male wearing red shorts and
no shirt. As a result, Walterbach's statement that the felony
suspect named Choncey was a black male wearing red shorts
and no shirt tended to prove that Stamps was the man Mohney
and Fithian encountered around the corner from the Barnett
address, i.e., the man who ran from them, abandoning Stamps'
car with cocaine in it. Moreover, the fact that Stamps allegedly
committed an armed felony around the corner and the fact
that police found a gun in Stamps' car also tend to prove
that, in all likelihood, Stamps was the black male who ran
from police while abandoning the car with cocaine in it. All
in all, Walterbach's statement taken together with Mohney's
testimony and Fithian's testimony, reinforced that Stamps was
guilty of interfering with law enforcement and possessing
cocaine. Accordingly, both the trial court's and the State's
argument that Stamps' case is distinguishable from Jamison is
unpersuasive because Walterbach's testimony tended to prove
that Stamps was guilty as charged.

Walterbach's Testimony Constitutes Hearsay.
*9  The argument that this court should reject Stamps'

hearsay argument because Walterbach's testimony was
not offered for the truth of the matter asserted is also
unpersuasive. Again, the State asserts that it offered
Walterbach's statement for “the sole purpose of [showing]
why [the] officers acted the way they did.” The State also
contends that Walterbach's testimony explains why Fithian
knew Stamps' name to look up the old photo. The trial court
allowed Walterbach's testimony based on this explanation.
Nevertheless, both the trial court's ruling and the State's
argument runs counter to reason.

First, unless both Mohney and Fithian were mistaken
regarding the felony suspect information they heard over the
police radio, it seems Walterbach testified incorrectly about
what he radioed. Both Mohney and Fithian testified that the
only information they received over police radio was that the
suspect was a black male in a white Lincoln with a ragtop.
Both testified that outside of the fact that the suspect was a
black male driving a white Lincoln, they received no other
information about the suspect. Accordingly, there is serious
doubt as to whether Walterbach's testimony that he radioed
that the felony suspect was a black male wearing red shorts
and no shirt named Choncey is even accurate.

Second, given that neither Mohney nor Fithian were familiar
with Stamps before this encounter, whether the armed felony
suspect's name was Choncey was irrelevant. Obviously, as
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the officers testified, both decided to investigate the black
male in the white Lincoln with a ragtop because he matched
the suspect description they had heard over the police radio.
Neither officer stopped the black male in the white Lincoln
because his name was Choncey.

Moreover, Fithian testified that she looked up Stamps' old
photo only after somebody eventually gave her Stamps' name
as a potential suspect. Nothing in the record establishes
that Walterbach gave her this information. More importantly,
according to Fithian, she most certainly did not get this
information from Walterbach when he allegedly radioed that
the suspect's name was Choncey. The State asserts that “[i]t
would have been unbelievable for a jury to hear that the police
miraculously pulled up a photo of [Stamps] and identified
him.” To be fair, the State's assertion ignores two important
things: (1) that however Fithian came to know Stamps' name,
it was not via Walterbach's alleged radio call; and (2) that
a police officer's testimony about a nontestifying declarant's
suspect description is inadmissible hearsay if it tends to prove
the defendant's guilt.

In summary, Walterbach's statement tended to prove that
Stamps was guilty of being a felon in possession of a firearm,
interfering with law enforcement, and possessing cocaine.
Consequently, the trial court erred by overruling Stamps'
objections. As a result, this court must reverse Stamps'
convictions and remand unless the trial court committed
harmless error.

The Trial Court's Error Is Reversible Error
*10  The jury's questions to the trial court clearly proves

that the trial court's error was not harmless. To recap, the
jury asked for Walterbach's testimony concerning when he
“mention[ed] Choncey's name” twice. When the trial court
failed to give the jury a read-back of Walterbach's testimony
mentioning “Choncey's name” in response to its first question,
the jury submitted a second question because “[s]ome of [the
jurors] knew what [they had] heard.” Along with this second
read-back request, the jury asked what it should do if it was
hung on two counts. When questioned by the trial court, the
presiding juror told the trial court: (1) that the jury was hung
on two counts; and (2) that the read-back of Walterbach's
testimony when he mentioned Stamps' name on the radio
would help them continue their deliberations.

Clearly, given the jury's questions, this court cannot “declare
beyond a reasonable doubt that the error had little, if
any, likelihood of having changed the result of the trial.”

Kelley, 42 Kan.App.2d at 794. The jury's questions prove
that Walterbach's inadmissible hearsay played an incredibly
important role in their deliberations. In fact, Walterbach's
inadmissible hearsay was so key that the jury indicated that
it would be hung on two counts unless it got to hear the
testimony again. Thus, if anything, the jury's questions prove
beyond a reasonable doubt that the inadmissible hearsay
changed the result of the trial.

The State, however, counters that if there was error, the
error was harmless for two reasons. First, the State asserts
that other evidence proved that Stamps was guilty of being
a felon in possession of a firearm, interfering with law
enforcement, and possessing cocaine. Specifically, the State
hones in on Fithian's identification testimony at Stamps' trial.
The State contends that because Fithian testified that she
recognized the man who ran from her as Stamps based on
his numerous tattoos, the weight of Walterbach's inadmissible
hearsay testimony “could not have had an impact on the trial
beyond a reasonable doubt.”

Obviously, this contention is unfounded. If Walterbach's
testimony had such an insignificant influence on the trial,
why did the jury request a read-back of this testimony twice?
Why did the jury indicate it would be hung on two counts
unless it heard his inadmissible hearsay testimony again? We
can safely say that if Fithian's identification testimony was
so overwhelming, then the jury would not have requested the
read-backs.

The State's second argument regarding why the trial court's
error was harmless turns on what, if anything, a court may

consider regarding jury deliberations. Citing Yeager v.
United States, 557 U.S. 110, 121, 129 S.Ct. 2360, 174 L.Ed.2d
78 (2009), the State argues that “[t]his court should not
speculate as to what the jurors were trying to decide when
asking the questions they asked.” Nevertheless, Yeager is
distinguishable.

In Yeager, a case which dealt with double jeopardy, the United
States Supreme Court explained:

*11  “Unlike the pleadings, the jury charge, or the
evidence introduced by the parties, there is no way to
decipher what a hung count represents. Even in the
usual sense of ‘relevance,’ a hung count hardly ‘make[s]
the existence of any fact ... more probable or less
probable.’ Fed. Rule Evid. 401. A host of reasons—sharp
disagreement, confusion about the issues, exhaustion after
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a long trial, to name but a few—could work alone or in
tandem to cause a jury to hang. To ascribe meaning to a
hung count would presume an ability to identify which
factor was at play in the jury room. But that is not reasoned
analysis; it is guesswork. Such conjecture about possible
reasons for a jury's failure to reach a decision should play
no part in assessing the legal consequences of a unanimous

verdict that the jurors did return.” 557 U.S. at 121–22.

Despite this strongly worded ban against deciphering the
inner workings of a jury, Yeager is plainly distinguishable
from Stamps' case. Unlike Yeager, Stamps does not ask this
court to decipher the meaning of a jury's hung verdict. See

557 U.S. at 116. In this case, the jury convicted Stamps
of all three counts. Thus, Stamps is not asking this court
to find meaning behind the jury's hung verdicts. Instead,
Stamps simply requests that this court look at the jury's
questions to understand the prejudicial effect of Walterbach's
testimony. This request does not involve speculation or
guesswork because the jury questions are a part of the
record. Moreover, the jury's questions convey a simple and
easily discernable message: The jury was hung but believed
Walterbach's inadmissible hearsay would help them reach
a verdict. Accordingly, Yeager is distinguishable, and the
State's argument fails.

Conclusion
Walterbach's testimony that he radioed other police officers
that the felony suspect “was a black male by the
name of Choncey wearing red shorts and no shirt”
was inadmissible hearsay. Because Walterbach's testimony
directly incriminated Stamps of being a felon in possession of
a firearm, interfering with law enforcement, and possessing
cocaine, the testimony was inadmissible. Additionally, given
the jury's questions, the error that resulted from the admission
of this inadmissible hearsay was not harmless. Consequently,
we reverse Stamps' convictions and remand to the trial court
for a new trial.

Did the Trial Court Err by Denying Stamps' Motion to
Supress?
Next, Stamps argues that the trial court erred when it denied
his motion to suppress the cocaine evidence seized from
his car. Stamps asserts that the police violated his Fourth
Amendment right against unreasonable searches and seizures:
(1) by illegally seizing his car after they had already removed
the gun that was in plain view; and (2) by illegally holding

onto his car after Campbell recanted. Stamps further asserts
that because the police illegally seized his car, his later
consent was tainted by the illegal seizure. Moreover, Stamps
argues that even if the police officers legally seized his car, the
ultimate search of his car was illegal because: (1) he revoked
his consent; and (2) he limited the scope of his consent, and
the police exceeded this scope.

*12  The State concedes that Stamps properly preserved
his arguments regarding consent. Nonetheless, the State
argues that Stamps failed to properly preserve his arguments
regarding the illegal seizure of his car. Moreover, the
State asserts that Stamps' arguments regarding consent are
unfounded because Stamps never revoked his consent and
the police never exceeded the scope of his consent. Thus, the
State asks this court to affirm the trial court's denial of Stamps'
motion to suppress.

Standard of Review
When reviewing the trial court's decision on a motion to
suppress, an appellate court uses a bifurcated standard.

State v. Reiss, 299 Kan. 291, 296, 326 P.3d 367 (2014).
First, an appellate court will review the trial court's factual
findings to determine if those findings are supported by
substantial competent evidence. Then, an appellate court will
review the trial court's ultimate legal conclusion de novo. In
conducting this review, an appellate court will “not weigh
conflicting evidence, pass on the credibility of witnesses, or

redetermine questions of fact.” Reiss, 299 Kan. at 296. “ “
‘The State bears the burden to demonstrate that a challenged

search or seizure was lawful.” ‘ “ Reiss, 299 Kan. at 296

(quoting State v. McGinnis, 290 Kan. 547, 551, 233 P.3d
246 [2010] ).

Applicable Law
Both the Fourth Amendment to the United States Constitution
and Section 15 of the Kansas Constitution Bill of
Rights provide protection against unreasonable searches and
seizures. Warrantless searches and seizures are unreasonable
unless the search or seizure fits within one of the exceptions

to the Fourth Amendment warrant requirement. State
v. Jefferson, 297 Kan. 1151, 1159, 310 P.3d 331 (2013).
Two exceptions to the constitutional warrant requirement
are consent and probable cause plus exigent circumstances.
State v. Richard, 300 Kan. 715, 726, 333 P.3d 179 (2014);
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Jefferson, 297 Kan. at 1159. The automobile exception is
a subclass of the probable-cause-plus-exigent-circumstances
exception, which allows officers to search a car without a
warrant “ ‘[i]f a vehicle is readily mobile and probable cause
exists to believe the vehicle contains contraband or evidence

of a crime.’ “ Jefferson, 297 Kan. at 1159 (quoting State v.
Sanchez–Loredo, 294 Kan. 50, Syl. ¶ 4, 272 P.3d 34 [2012] ).

Probable cause exists when “ ‘the totality of the circumstances
indicates there is a “fair probability” that the vehicle contains

contraband or evidence [of a crime].’ “ Jefferson, 297
Kan. at 1159 (quoting Sanchez–Loredo, 294 Kan. at 55). If
probable cause exists at the scene, then police officers have
probable cause to seize the car and search it at a later time.

Jefferson, 297 Kan. at 1159.

Under the exclusionary rule, if the State fails to establish
the lawfulness of a search or seizure, then all the evidence
obtained through the illegal search or seizure may be

suppressed. Jefferson, 297 Kan. at 1161. “The fruit of
the poisonous tree doctrine is ‘one facet of the exclusionary
rule’ and ‘extend[s] the scope of the exclusionary rule to
bar’ admission of evidence directly or indirectly obtained as

a result of unlawful police conduct.” Jefferson, 297 Kan.

at 1161–62 (quoting State v. Deffenbaugh, 216 Kan. 593,
598, 533 P.2d 1328 [1975] ). The State bears the burden to
establish that the unlawfully seized evidence is admissible

under an exception to the exclusionary rule. See Jefferson,
297 Kan. at 1162.

Additional Facts
*13  When Stamps finally got in contact with Littlefield so

he could retrieve his car, Littlefield asked Stamps to come
down to the police station so they could discuss who stole his
car. On July 16, 2013, at 8:30 a.m., Stamps went to the police
station and spoke with Littlefield. During the interrogation,
Littlefield told Stamps that he had spoken with Campbell
the day before, and she had told him that she lied about
the aggravated assault. Then, Littlefield Mirandized Stamps.
Stamps told Littlefield that his car was stolen, possibly by
a man named Lance, while he was attending a party at his
father's house. Stamps told Littlefield that his wallet and
watch were still in his car. Then, the following exchange
occurred:

“[Littlefield]: Okay is there any chance, I mean I'm worried
that they might have left some contraband in your car,
do you have a problem with us going down and looking
thorough it with you?

“[Stamps]: That's fine.

“[Littlefield]: Okay this is a consent to search, I am going
to read this to you. I Choncey Stamps at this time give
permission to the Police Officers of the Kansas City,
Kansas Police Department to conduct a search of, and this
is your Lincoln Town Car, here's the tag 715 Frank, Frank
David, I put the VIN, it's a 94 right?

“[Stamps]: Yeah.

“[Littlefield]: Um, and it says here, I understand that I have
the right of refusing consent to search of the previously
described property or location, I also have the right to
refuse to sign this document, I furthermore declare that I
have not been forced, promised, nor threatened previously
to sign this document. It means that we can look at it at your
own free will, recover anything that's contraband, anything
that belongs to you obviously we'll give back to you. I now
give my authorization that the police officers present take
from this property any article of proof of any infraction of
the law and the time is 0841 hours and if you could sign
that right there, just use that pen right there.

“[Stamps]: I hope ...

“[Littlefield]: The last time you saw [Campbell] was the
23rd?

“[Stamps]: Yeah.” (Emphasis added.)

It seems Stamps signed the consent form immediately after
Littlefield stated, “just use that pen right there,” because the
consent form states that it was signed at “0841 [hours].”
After signing the consent form, Littlefield continued to
question Stamps about his relationship with Campbell. Next,
Littlefield started questioning Stamps about whether he was
positive he did not threaten Campbell with a gun, whether he
owns a gun, and whether he fled from police officers near
Campbell's house on July 7, 2013. Littlefield asked Stamps if
his DNA would be on the gun. Stamps responded that it would
not be on the gun. Then, the following exchange occurred:

“[Littlefield]: Do you mind, because we are going to DNA
that gun, do you mind us collecting your DNA to compare?

A57



State v. Stamps, 376 P.3d 93 (2016)
2016 WL 2809208

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10

“[Stamps]: That's fine, that's fine.

*14  “[Littlefield]: I am going to get the consent out again.
I'll get, if you don't mind we'll collect your DNA, you're
sure you never touched that gun?

....

“[Littlefield]: You're DNA won't ever be on it?

“[Stamps]: No, never, nowhere.

“[Littlefield]: You didn't run from the police?

“[Stamps]: No, no I have no reason to run from the police,
I have no warrants.

“[Littlefield]: Okay this your consent again, okay and I'm
going to read this to you because we will collect your DNA,
just a mouth swab. I Choncey Stamps at this time give
permission to the Police Officer of the Kansas City, Kansas
Police Department to conduct a search of, and one side
we've written your Lincoln.

“[Stamps]: Uh-huh.

“[Littlefield]: Because we are going to go through that and
the other side I'm going to write DNA, the same form, and
it says I understand that I have the right of refusing to the
search of previously described property or location and I
have the right to refuse ...

“[Stamps]: Well why do I have to do all that.

“[Littlefield]: Well ...

“[Stamps]: See now this is going further than what's
supposed to go ...

“[Littlefield]: I know ...

“[Stamps]: I would rather have a lawyer [ ] present.

“[Littlefield]: Oh you want a lawyer?

“[Stamps]: Yes sir.

“[Littlefield]: Okay that's not a problem.

“[Stamps]: Before I ...

“[Littlefield]: (inaudible) sign it.

“[Stamps]: Yeah.

“[Littlefield]: So I am going to cross out DNA he would
rather talk to his lawyer?

“[Stamps]: Yeah because this is going further then ...

“[Littlefield]: I understand.

“[Stamps]: Yeah.

“[Littlefield]: You actually have the right to an attorney?

“[Stamps]: Yeah I don't want to do none of that.

“[Littlefield]: That's not a problem.

“[Stamps]: Yeah.

“[Littlefield]: So we won't ask you no more questions.

“[Stamps]: Because this is going further [than] my car
being stolen.

“[Littlefield]: Okay[,] no you're right.

“[Stamps]: I don't want to get involved in all that.

“[Littlefield]: Okay[,] give me a second here, give me five
minute[s][.] I'm going to go talk to my Captain.

“[Stamps]: All right.” (Emphasis added.)

At this point, the interrogation ended, and Stamps was
arrested.

Next, Littlefield conducted a search of Stamps' car outside
of Stamps' presence. During this search, Littlefield found a
wallet inside the “cubbyhole” underneath the driver's side
armrest. Littlefield opened up the wallet, found Stamps'
driver's license, and also found a bag containing cocaine.

When Stamps' moved to suppress the cocaine evidence seized
from his car, Stamps argued: (1) any consent he may have
given was withdrawn; and (2) any consent he may have
given did not include consent to search his wallet. Moreover,
Stamps argued that the police illegally detained his car 9
days without probable cause because there was not a fair
probability that anything left inside the car would help prove
that he was guilty of assault, criminal possession of a firearm,
or interference with law enforcement. Citing our Supreme
Court's decision in Jefferson, Stamps asserted that this illegal
seizure tainted any consent he may have later given.
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*15  At the motion hearing, Littlefield's testimony revealed:
(1) that he never attempted to get a warrant to search Stamps'
car; (2) that he waited to talk to Stamps until after he spoke
to Campbell; (3) that when he spoke with Stamps over the
phone, he told Stamps something along the lines of, “ ‘[L]et
me talk to you and we'll get you your car back’ “; (4) that he
thought he had Stamps' consent to search his car; and (5) that
he was hoping to find ammunition, a holster, or a gun receipt
when he searched the car.

The trial court denied Stamps' motion to suppress, ruling:

“[T]he Court finds first that the defendant did not revoke
his consent to search ... this vehicle. Moreover, the
Court finds under a totality of circumstances that the
defendant's consent to search was voluntarily, intelligently,
and freely given. There's no evidence that he was coerced or
threatened in this case.... He was informed of his rights, as
shown through his statement that was admitted, including
his right to refuse. In what he was read to by the detective,
the detective specifically said that they would recover
anything that was contraband and anything that belonged
to the defendant because they would return it to him. So it
was clear that the scope of the search was not only going
to be for contraband, but it was also going to be anything
that belonged to the defendant.

“... Moreover, under Kansas Law, police have the right to
search, including—a right to search under consent includes
any personal effects. In this case it would make sense that
when they found his wallet, given that the defendant had
claimed that persons had stolen his vehicle, that they were
going to check his wallet to determine if it belonged to
either the defendant or it belonged to the persons who
allegedly stole his vehicle, according to the defendant.”

The trial court further ruled that Jefferson was distinguishable
because: (1) the police in Jefferson “had no probable cause to
seize [the car] in the first place”; and (2) the police in Jefferson
left a note that his car would not be returned unless he was
interviewed. The trial court explained that in Stamps' case,
his car was lawfully seized because Stamps had “reported [it]
stolen and it was recovered.”

Stamps Revoked His Consent.
Stamps concedes that he initially gave Littlefield consent to
search his car. Nevertheless, Stamps argues that he revoked
his consent when he told Littlefield that the interrogation was
going further than he thought it would and that he did not

“want to do none of that.” In denying Stamps' motion to
suppress, the trial court explained that Stamps denied consent
to search his DNA alone because Stamps brought up that he
had an issue with giving his consent only when Littlefield
“asked [him] to sign a consent to search for his DNA.”
Nevertheless, the police interrogation transcript reveals that
the trial court erred.

The Context of Stamps' Statements and Plain Meaning of
Stamps' Word Choice Proves He Revoked His Consent.
*16  After Stamps signed the consent form, Littlefield put

the consent form away. This is evidenced by Littlefield's
statement that he would get Stamps' “consent out again” when
he started asking Stamps for his DNA. Then, Littlefield wrote
“DNA” on the consent form Stamps had already signed. After
Littlefield amended the form, Stamps made the following
statements:

• “Well why do I have to do all that[?]”

• “[T]his is going further than what's [sic ] supposed to go.”

• “Yeah I don't want to do none of that.”

• “I don't want to get involved in all that.” (Emphasis
added.)

Then, Littlefield honored Stamps request for an attorney and
crossed out the word DNA on the consent form.

This sequence of events shows that Stamps revoked his
consent. First, the context of Stamps' statements proves that
he was revoking his consent to search his car. When Stamps
stated he did not want to do “all that” or “none of that,”
Stamps was not looking at a consent form specifically for
DNA. Instead, Stamps made those statements while looking
at the single consent form, which included the consent to
search his car and the consent to obtain his DNA. This means
that his comments were not limited specifically to Littlefield's
request for DNA as the trial court found.

Looking at Stamps' statements in context, it is readily
apparent that Stamps eventually realized that Littlefield was
not simply investigating the theft of his car but investigating
him for aggravated assault, felon in possession of a firearm,
and interfering with law enforcement. Once he made this
realization, he decided that he was not going to consent
to anything and wanted to speak with an attorney. Given
this context, the trial court's finding that Stamps' merely
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told Littlefield he refused to consent to DNA testing is
unreasonable.

Second, Stamps' word choice further proves that he revoked
his consent in its entirety. During the interview, Stamps never
told Littlefield, “I don't want you to take my DNA.” Instead,
Stamps stated that he did not want to “do none of that” or “get
involved in all that.” (Emphasis added.) The word “none”
means “[n]o part: not any.” Webster's II New Riverside
University Dictionary 800 (1988). Thus, when Stamps told
Littlefield that he did not want to “do none of that,” Stamps
meant that he no longer wanted to do any of the things
listed on the consent form. The word “all” means “[t]he total
entirety or extent of.” Webster's II New Riverside University
Dictionary 93 (1988). Thus, when Stamps told Littlefield that
he did not want to “get involved in all that,” he meant that he
no longer wanted to consent to the total entirety of the search.
Given Stamps' word choice, it was unreasonable for the trial
court to conclude that Stamps' statements were limited to the
DNA consent only.

The State's Arguments Why Stamps Never Revoked His
Consent Are Baseless.
Despite the preceding evidence to the contrary, the State
asserts that Stamps never revoked his consent. The State
explains that because Stamps asked Littlefield about whether
he found his watch in his car about a week after the interview,
Stamps must have given his consent. The State also argues
that this court must affirm the trial court given that this court
cannot “reweigh evidence or resolve conflicts in questions of
fact.” Yet, both arguments are baseless.

*17  First, it should be noted that the only evidence
supporting that Stamps inquired about his watch is
Littlefield's testimony at the motion hearing. More
importantly, however, the State's argument is flawed. Even if
Stamps inquired about his watch, his inquiry does not mean
Stamps never revoked his consent. The State's argument is
the logical fallacy of affirming the consequent, which can
be broken down in the following syllogism: (1) If a person
consented to the search, then that person knows about the
search being conducted; (2) Stamps knew about the search
being conducted; (3) Therefore, Stamps consented to the
search. Clearly, the conclusion that Stamps consented to the
search is repugnant to reason because consenting to a search
is not the only reason why a person might know about a search
being conducted. In this case, there are an infinite number of
reasons why Stamps knew about Littlefield's search.

Regarding the State's argument about reweighing evidence
and redetermining questions of fact, although the State
correctly asserts that this court cannot reweigh evidence
or redetermine questions of facts, this does not mean that
this court is bound to accept a trial court's unreasonable
factual findings. When reviewing motions to suppress, this
court must determine if the trial court's factual findings are
supported by substantial competent evidence. “ ‘Substantial
competent evidence is legal and relevant evidence a
reasonable person could accept to support a conclusion.’ “
State v. Talkington, 301 Kan. 453, 461, 345 P.3d 258 (2015)

(quoting State v. Bird, 298 Kan. 393, 399, 312 P .3d 1265
[2013] ). Therefore, if the trial court reaches a conclusion
that a reasonable person could not accept, this court is not
bound by the trial court's ruling simply because this court
does not reweigh evidence or redetermine questions of facts.
Moreover, as previously detailed, the trial court's factual
findings were inconsistent.

To conclude, the trial court's interpretation of the facts
regarding Stamps' alleged consent were unreasonable given
both the context of Stamps' statements and the plain meaning
of Stamps' word choice. Because Stamps' statements prove
that he revoked his consent, the trial court's finding is not
supported by substantial competent evidence. Moreover, it
is important to note that the State never argues that one of
the exceptions to the exclusionary rule saves the cocaine
evidence seized from Stamps' car. Accordingly, if the State
had any such argument, it has abandoned it by failing to
raise it on appeal. State v. Boleyn, 297 Kan. 610, 633, 303
P.3d 680 (2013) (holding an issue not briefed is abandoned).
Because we determine that Stamps revoked his consent when
he declared to Littlefield—“I don't want to do none of that”—
the trial court erred by failing to suppress the cocaine evidence
seized from Stamps' car.

Even If Stamps Had Not Revoked His Consent, Littlefield's
Search Exceeded the Scope of His Consent.
*18  Next, Stamps asserts that assuming arguendo there was

no revocation, the trial court still erred by failing to suppress
the cocaine evidence because Littlefield exceeded the scope
of his consent. In his brief, Stamps argues that he limited the
scope of his consent in three ways. First, Stamps argues that
his consent was limited to the search of his car alone. Second,
Stamps argues that his consent was limited to the search for
contraband left by the person who stole his car. Third, Stamps
argues that his consent was limited to a search that was to
be conducted in his presence. Stamps argues that Littlefield
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violated his Fourth Amendment rights by failing to comply
with these limitations.

To review, in denying Stamps' motion to suppress, the trial
court found that Littlefield did not exceed the scope of
Stamps' consent because: (1) Stamps gave a general consent
to the search of his car that included both contraband and
his personal items; and (2) Stamps is not entitled to relief
under Kansas aw, which allows police to search any “personal
effects” after they have obtained consent. On appeal, the State
requests that this court affirm the trial court's ruling based
upon these same arguments, i.e., Stamps gave Littlefield
general consent to search his car and Stamps is not entitled to
relief under Kansas law.

Stamps Did Not Give a General Consent.
First, the trial court erred by finding that Stamps gave a
general consent to the search of his car. “ ‘[A] suspect may
of course delimit as he chooses the scope of the search to

which he consents.’ “ State v. Ryce, 303 Kan. 899, 2016

WL 756686, at *22 (February 26, 2016) (quoting Florida
v. Jimeno, 500 U.S. 248, 252, 111 S.Ct. 1801, 114 L.Ed.2d 297
[1991] ) (mandate not yet issued). To determine the scope of a
defendant's consent, a court must determine what a reasonable
person would have understood by the exchange between
the police officer and the defendant. State v. Richmond, 30
Kan.App.2d 1008, 1012, 52 P.3d 915 (2002). A general

consent is broad and open-ended. For example, in State v.

Moore, 283 Kan. 344, Syl. ¶ 11, 347, 154 P.3d 1 (2007), our
Supreme Court held that Moore gave a police officer general
consent to search his car when he told the police officer he
“could look wherever he wanted.”

In this case, Littlefield made the following oral promises to
Stamps: (1) that the search would be of the car alone; (2) that
the search would be solely for contraband connected to the
theft of Stamps' car; (3) that the police would return anything
that belonged to him, including his wallet and his watch; and
(4) that the police search would be conducted in his presence.
Obviously, a consent containing these qualifications is far
narrower than a consent allowing an officer to “look wherever
he wanted.” Each promise Littlefield made narrowed the
scope of what the police could search for and how the search
was to be conducted. Thus, Stamps' consent was not a general
consent.

*19  Moreover, the trial court's finding that Stamps gave
a general consent is particularly problematic because courts
must take care to narrowly construe a defendant's consent
in cases where a defendant's consent is obtained by a ruse.

See State v. Johnson, 253 Kan. 356, 365, 856 P.2d 134
(1993). In Johnson, for example, our Supreme Court held
that if a police officer has a reasonable basis to suspect
criminal activity, that police officer may use a ruse to obtain
consent to conduct a search. Nevertheless, when a ruse is
used, the defendant's permission to conduct a search must “be

construed narrowly.” Johnson, 253 Kan. at 365.

Here, Stamps' consent was clearly obtained by use of a ruse
given: (1) that Littlefield needed to talk to Stamps before
Stamps could retrieve his car; (2) that Littlefield's primary
purpose for conducting the interrogation and obtaining
Stamps' consent was to see if he could tie Stamps to the
crimes that would later be filed against Stamps; and (3) that
Littlefield explicitly testified that he never believed somebody
stole Stamps' car. Most importantly, when Littlefield obtained
Stamps' consent, he did so by leading Stamps to believe that
he was worried that the people who had stolen his car “might
have left some contraband in [his] car.” Littlefield used this
ruse to reassure Stamps that he was not in trouble and that
police would only be looking for contraband while Stamps
oversaw the search. In turn, however, this narrowed or limited
the scope of Stamps' consent to illegal contraband left in
his car. Consequently, we reject the trial court's finding that
Stamps gave a general consent to search his car given that a
defendant's consent must “be construed narrowly” when the
consent is obtained by a ruse.

Consent Does Not Give Police Unlimited Power to Search
Personal Effects
Second, the trial court incorrectly held that Kansas law
gave police unlimited power to search “personal effects”
after obtaining consent. As the State points out in its
brief, when an officer has obtained general consent to
search a car, that officer may “search all readily opened

containers and compartments within the vehicle.” Moore,
283 Kan. 344, Syl. ¶ 11. (Emphasis added.) This does not
mean that the police can tear a car apart searching for

evidence. See Moore, 283 Kan. at 361–62. Furthermore,
when a defendant's consent is somehow limited, police
must conduct their search within the limited scope of the
defendant's consent. For example, in State v. Richmond, 30
Kan.App.2d 1008, 1012, 52 P.3d 915 (2002), the police
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violated Richmond's Fourth Amendment rights when it
searched her purse against the “expressly and narrowly
limited [ ] scope of her consent to search.” Thus, the trial
court's generalized ruling that Kansas law allows police to
search personal effects after obtaining consent is too broad an
interpretation of Kansas law.

Littlefield Exceeded the Scope of Stamps' Consent.
*20  Third, in this case, Littlefield clearly exceeded the

scope of Stamps' limited consent to search his car. A search
conducted under consent may not exceed the scope of

the consent sought and given. See Jimeno, 500 U.S.
at 251–52. A police officer violates a defendant's Fourth
Amendment rights if the officer exceeds the scope of his or
her invitation obtained by use of a ruse because that officer
is conducting the search without probable cause or a warrant.

See Johnson, 253 Kan. at 367 (quoting United States v.
Scherer, 673 F.2d 176, 182 [7th Cir.], cert. denied 457 U.S.
1120 [1982] ) (noting that an important factor supporting that
the police conducted a reasonable search within the confines
of Johnson's consent obtained by a ruse was because “[t]he
officers did not exceed the scope of the search”). In addition, a
federal court has held that in order to admit evidence based on
consent, the trial court must consider from the totality of the
circumstances that (1) the consent was voluntary and (2) the
search did not exceed the scope of the consent. United States
v. Price, 925 F.2d 1268, 1270 (10th Cir.1991).

Here, as previously discussed, Stamps' gave Littlefield
consent to search his car for the limited purpose of finding
illegal contraband connected with the theft of his car while
he was physically present. Nevertheless, during the search,
Littlefield combed not only through Stamps' car, but also
through Stamps' wallet. Littlefield knew that Stamps' wallet
would be in the car because Stamps told Littlefield that
is where he had left it. Therefore, Littlefield should have
known that he could not search the wallet because it was
not illegal contraband connected to the theft of Stamps' car.
At the very least, Littlefield should not have continued to
search Stamps' wallet once he found Stamps' driver's license.
Furthermore, Stamps was not present during the search even
though Littlefield told Stamps that he would look through
the car “with [him].” If Stamps had been present during the
search as Littlefield promised, Stamps would have been able
to tell Littlefield that was his wallet and not illegal contraband
connected with the theft of his car before Littlefield had
the opportunity to search the wallet. As a result, Littlefield
exceeded the limited scope of Stamps' consent.

Because Littlefield's search of Stamps' car was wholly
unrelated to the expressed object of the search—illegal
contraband connected with the theft of Stamps' car—
the cocaine evidence retrieved from Stamps' wallet must
be suppressed. Moreover, even if Stamps never revoked
his consent, the cocaine evidence seized from his car
must be suppressed because Littlefield violated his Fourth
Amendment rights by exceeding the scope of his limited
consent. Because we have determined that Stamps had
revoked his consent or, in the alternative, the search exceeded
the scope of Stamps' limited consent, it is not necessary that
we address Stamps' contention that the police used the illegal
seizure of his car to coerce him into consenting.

Did the Trial Court Err When It Rejected Stamps' Brady
Violation Argument?
*21  Finally, Stamps argues that the State committed a Brady

violation when it failed to disclose that Campbell had been
charged with filing a false police report. Accordingly, Stamps
argues that the trial court erred when it rejected his Brady
violation argument while denying his motion for mistrial and
motion for new trial. The State counters that it did not commit
a Brady violation. Moreover, the State asserts that even if
it erred by failing to turn over this evidence, Stamps is not
entitled to relief because he has failed to establish that he was
prejudiced by this error.

Standard of Review
While deferring to the trial court's factual findings, an
appellate court reviews a trial court's ruling on a Brady
violation de novo. State v. Warrior, 294 Kan. 484, 510, 277
P.3d 1111 (2012). An appellate court reviews a trial court's
ruling on a motion for mistrial and a motion for new trial for

an abuse of discretion. See State v. Soto, 301 Kan. 969,
977, 349 P.3d 1256 (2015); Warrior, 294 Kan. at 505, 510.
A trial court abuses its discretion when an action is “ ‘(1)
arbitrary, fanciful, or unreasonable; (2) based on an error of

law; or (3) based on an error of fact.’ “ Soto, 301 Kan. at

977 (quoting State v. Clay, 300 Kan. 401, 414, 329 P.3d
484 [2014] ).

Applicable Law
When a prosecutor suppresses evidence favorable to the
accused, that prosecutor violates a defendant's due process
rights under the Fourteenth Amendment to the United
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States Constitution. Soto, 301 Kan. at 978. “The three
components of a Brady violation claim are: ‘(1) The evidence
at issue must be favorable to the accused, either because it
is exculpatory, or because it is impeaching; (2) that evidence
must have been suppressed by the State, either willfully or
inadvertently; and (3) the evidence must be material so as to

establish prejudice.’ “ Soto, 301 Kan. at 978.

“Under the first prong, ‘[e]vidence that is favorable to the
accused encompasses both exculpatory and impeachment

evidence.’ “ Soto, 301 Kan. at 978. Under the third prong,
“ ‘evidence is material only if there is a reasonable probability
that, had the evidence been disclosed to the defense, the result
of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence

in the outcome.’ “ Soto, 301 Kan. at 980 (quoting Warrior,
294 Kan. 484, Syl. ¶ 11). Accordingly, under the third prong,
defendants need not show that they would have been acquitted
but for the Brady violation. Instead, defendants merely need
to show that “ ‘ “the favorable evidence could reasonably
be taken to put the whole case in such a different light as
to undermine confidence in the verdict.” [Citation omitted.]’

“ Warrior, 294 Kan. at 508 (quoting Youngblood v. West
Virginia, 547 U.S. 867, 870, 126 S.Ct. 2188, 165 L.Ed.2d 269
[2006] ).

Additional Facts
At the beginning of the second day of trial, Stamps' attorney
requested a mistrial because he had just learned that the police
had ticketed Campbell for filing a false police report for lying
about Stamps assaulting her with a gun. Stamps' attorney
argued that this constituted Brady material. To support his
argument, Stamps' attorney brought documents showing that
Campbell had been ticketed for filing a false police report on
July 8, 2013. Stamps' attorney brought in another document
showing that Campbell's case was settled as part of a plea
agreement, where Campbell's false police report charge was
dismissed in exchange for her guilty plea on two traffic
offenses. The trial court denied Stamps' motion for mistrial
because: (1) Campbell was not convicted of filing a false
police report given that the charge was dismissed; and (2)
Campbell was not testifying in this case, meaning Campbell's
charge would be irrelevant for impeachment purposes.

*22  As part of his motion for new trial, Stamps reiterated his
arguments concerning the State's alleged Brady violation. To

support this argument, Stamps called Campbell as a witness.
Campbell testified that she lied about Stamps assaulting
her and was found guilty of filing a false police report
and two traffic violations. The trial court denied Stamps'
motion, ruling: (1) that the evidence of Campbell's charge was
irrelevant given that Campbell did not testify; and (2) that
the evidence of Campbell's charge did not constitute Brady
material.

The Trial Court Erred by Denying Stamps' Motions Because
the State Committed a Brady Violation.
The State concedes that if Campbell's charge constituted
Brady material, it failed to turn over this material before
trial. Consequently, the parties' dispute turns on whether this
evidence was favorable under the first prong of the Brady
violation test and whether this evidence was so material as to
prejudice Stamps under the third prong of the Brady violation
test. As detailed below, Stamps meets his burden under both
prongs of the test.

The Evidence Was Favorable.
The evidence of Campbell's charge was clearly favorable.
As Stamps points out in his brief, he could have used this
evidence to impeach Walterbach's testimony and Fithian's
testimony regarding their investigation of the felony suspect.
By impeaching the officers, Stamps would have been able to
establish that the whole reason the police began investigating
him was based on Campbell's false report that he assaulted
her with a gun. Moreover, as Stamps points out in his
brief, this evidence was highly exculpatory because it helped
corroborate his alibi and weaken his connection to the gun
found in the car.

It is important to note that the difference between simply
knowing Campbell recanted and knowing that the police
charged Campbell with filing a false police report is a major
one. The fact that police charged Campbell with filing a
false police report implies that the State recognized that
Campbell lied. It implies that the State believed Campbell
was not simply recanting to protect Stamps but actually made
the whole story up. Because the State charged Campbell
with filing a false police report, at trial, the State would be
bound by this charge. That is, the State could not argue that
Campbell recanted to protect Stamps unless it was willing
to also divulge that it charged Campbell with a crime it did
not believe she was guilty of committing. In summary, if
Stamps had known about this information, it could have been
incredibly beneficial to his defense.
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Nevertheless, the State attacks Stamps' arguments regarding
the favorability of this evidence. The State argues that the
evidence of Campbell's charge was not favorable because it
was unusable at trial. Citing K.S.A. 60–447, K.S.A. 60–420,
K.S.A. 60–421, and K.S.A. 60–422, the State contends: (1)
because Campbell was never convicted of filing a false police
report since the charge was dismissed as part of a plea deal,
Stamps would not have been able to get this evidence into trial
given that “[s]pecific instances of conduct tending to prove
a trait bad, for example truthfulness, can only be proved by
evidence of a criminal conviction”; and (2) because Campbell
never testified at trial, Stamps would never be able to get
in evidence of her charge. The State additionally argues that
evidence of Campbell's charge was not favorable because her
charge “had no bearing” on whether Stamps was guilty of
interfering with a police officer, being a felon in possession of
a firearm, or possessing cocaine. There are several problems
with the State's arguments, however.

*23  First, the fact that Campbell was never convicted does
not mean that Stamps could not get this evidence in at trial.
Under K.S.A. 60–420 and K.S.A. 60–422, for example, a
party may examine a witness and bring up extrinsic evidence
on a relevant matter concerning that witness' credibility.
Neither provision requires that the witness be convicted of
a crime involving dishonesty before a party can attack that
witness' credibility. As a result, Stamps could have raised
the fact that Campbell was charged with filing a false police
report through these provisions.

Moreover, K.S.A. 60–447 and K.S.A. 60–421 do not prevent
a party from attacking a witness' credibility just because that
witness was never convicted of a crime involving dishonesty.
K.S.A. 60–447 involves what evidence a party may use when
the party is attempting to use a witness' character trait as
proof of conduct. K.S.A. 60–421 simply prevents a party from
using a witness' prior convictions unrelated to dishonesty or
false statements for the purpose of attacking that witness'
credibility. Consequently, the State has misinterpreted the
Kansas rules of evidence in making this argument.

Second, although Campbell never testified, this does not
mean that her statements were not admitted into evidence.
The State seems to ignore that even though Campbell
never testified, her statements came in through Walterbach's
testimony and Fithian's testimony. Again, between the two
officers' testimonies, the jury heard that Stamps was suspected
of committing an armed felony which occurred around the

corner from the place where the black male in Stamps'
car was found minutes later. Clearly, whatever information
Walterbach knew about the felony suspect, he learned it from
Campbell.

Third, because Campbell's statements were admitted into
evidence, fairness required that Stamps could respond to the
accuracy of those statements. As detailed in the section on
hearsay, the trial court erred by allowing Walterbach's hearsay
testimony. The trial court erroneously ruled that Walterbach's
testimony was not hearsay because it was not offered for
the truth of the matter asserted. If the trial court had ruled
correctly, this evidence would never have been before the jury.

Since it was put before the jury, however, Stamps should
have been able to respond by putting forth evidence of
Campbell's false police report charge. K.S.A. 60462 supports
this conclusion. K.S.A. 60–462 states:

“Evidence of a statement or other
conduct by a declarant inconsistent
with a statement received in evidence

under an exception to K.S.A. 60–
460, is admissible for the purpose
of discrediting the declarant, though
he or she had no opportunity to
deny or explain such inconsistent
statement. Any other evidence tending
to impair or support the credibility of
the declarant is admissible if it would
have been admissible had the declarant
been a witness.”

Thus, K.S.A. 60–462 recognizes that fairness requires that
a party should have some way to attack the credibility of
a nontestifying declarant's statement. As a result, the State's
argument that Stamps was banned from raising evidence of
Campbell's charge because Campbell never testified only
emphasizes that the trial court's erroneous rulings resulted
in a fundamentally unfair trial. Moreover, hypothetically
speaking, if Walterbach's hearsay testimony was properly
admitted into evidence, it would have been properly admitted

under one of the K.S.A 2013 Supp. 60–460 hearsay
exceptions. If that were the case, then Stamps would have
had the opportunity to discredit Walterbach's testimony under
K.S.A. 60–462.
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*24  Fourth, the State's assertion that Campbell's false police
report charge “had no bearing as to [Stamps'] guilt” is
absolutely incorrect. If Campbell had not called the police,
the police would not have been on the lookout for the black
male in the white Lincoln with a blue ragtop. As discussed in
the section on hearsay, the fact that Campbell accused Stamps
of assaulting her with a gun tends to prove that he was guilty
of being a felon in possession of a firearm. Additionally, the
fact that a man matching Stamps' description in Stamps' car
turns up around the corner from Campbell's address shortly
after she called the police tends to prove that Stamps was the
person who interfered with law enforcement by fleeing from
the police and was the person who abandoned the cocaine
in his car. Thus, the veracity of Campbell's accusation was
vitally important in proving Stamps' guilt. Accordingly, the
State's argument that Campbell's charge had no bearing on
Stamps' guilt is repugnant to reason.

To conclude, the evidence of Campbell's false police report
charge was favorable. As a result, Stamps has met his burden
under the first prong to establish a Brady violation.

The Evidence Was So Material as to Prejudice Stamps'
Defense.
After establishing favorability, it is easy to understand why
evidence of Campbell's charge was so material as to prejudice
Stamps' defense under the third prong. As Stamps' asserts in
his brief, if the State had turned over this evidence, Stamps
could have impeached Walterbach's testimony and Fithian's
testimony about responding to an armed felony call. Stamps
would have had the ability to strengthen his alibi defense and
weaken his connection to the gun.

Moreover, it is readily apparent how important a role
Campbell's false report played in his trial given the jury's
two read-back requests for Walterbach's hearsay testimony.
During the second read-back request, the jury even indicated
that it was hung on two counts. As a result, it is reasonable to
conclude that if Stamps had known about Campbell's charge
in time to attack Walterbach's testimony, the jury might have
discredited Walterbach's testimony and reached a different
verdict.

The State counters that Stamps was not prejudiced for two
reasons. First, the State repeats its arguments why the charge
was not favorable, arguing that Stamps could not have been
prejudiced given that he could not have brought in evidence
of Campbell's charge at trial. As discussed in the preceding
section, however, this argument fails.

Second, the State argues that because Stamps learned about
Campbell's charge on the second day of trial and the
trial court ruled that this evidence could not come in for
evidentiary reasons, Stamps could not have been prejudiced.
Nevertheless, this court has held that “ ‘[e]vidence not
disclosed to the defendant before trial is not suppressed or
withheld by the State if the defendant has personal knowledge
thereof, or if the facts become available to him during trial
and he is not prejudiced in defending against these new facts.

[Citations omitted.]’ “ (Emphasis added.) State v.. Stevens,

36 Kan.App.2d 323, 332, 138 P.3d 1262 (2006), aff'd 285

Kan. 307, 172 P.3d 570 (2007) (quoting State v. Barncord,
240 Kan. 35, 43, 726 P.2d 1322 [1986] ). Here, although
Stamps learned about the evidence during trial, Stamps was
clearly prejudiced in defending against the new facts because
he was unable to impeach Walterbach or Fithian or to use the
charge to strengthen his defense. Consequently, both of the
State's arguments regarding prejudice fail.

*25  Because Stamps successfully established that evidence
of Campbell's charge was so material as to prejudice his
defense, he has successfully established that the State violated
the third prong of the Brady violation test. Thus, the trial court
erred by ruling that the State did not commit a Brady violation.
In turn, because the trial court made an error of law, the trial
court abused its discretion when it denied Stamps' motion for
mistrial and motion for new trial.

Convictions reversed, remanded with directions to suppress
the cocaine evidence obtained during the search of Stamps'
car, and remanded for a new trial.
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